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Study for the Fitness Check of EU consumer and marketing law

1. Study to support the Fitness Check of EU Consumer law -
Country report AUSTRIA

1.1. Unfair commercial practices and marketing

1.1.1. Effectiveness of the UCPD in establishing a high level of consumer protection

What is the effectiveness of the UCPD (i.e. the national laws transposing it) in terms
of:

e The overall effectiveness of the principle-based approach under this Directive;

Unlike some other Member States, Austria has a fairly long history of unfair
competition law as the first Act against Unfair Competition (UWG) dates back to
1923.' The UCPD, as well as the MCAD, was implemented by the so-called UWG
amendment of 2007.° Due to the long history of dealing with unfair commercial
practices, the implementation of the UCPD should, in the opinion of the Austrian
legislature, not lead to any fundamental changes.® However, this assessment was
subject to critique.® The CJEU’s interpretation of the UCPD led to ‘hidden amendments’
of the UWG.> This is why the UWG has in the meantime been amended twice, once in
2013 and most recently in 2015.°

With both amendments, some core regulations of the Austrian UWG were revised, for
instance the general prohibition of bonus sales in Sec. 9a UWG and the requirement of
prior approval of clearance sales by a government body (Sec. 33a seqq. UWG).”
Stakeholders ranging from consumer organisations to government officials indicated
that the level of consumer protection decreased due to these changes. Admittedly, a
high level of harmonisation among the Member States may be the positive result of
the full harmonisation approach of the UCPD, but especially in Member States with a
highly elaborated tradition of unfair commercial practices law, this leads to a
deterioration of the protection standard. For example, in Austrian law, the principle-
based approach has been of great importance throughout time. In practice, this
approach was well recognized since it allows a great flexibility when adapting to new
developments.® Over time, it has proven to be an essential tool to properly adjudicate
new unfair commercial practices. Thus the principle-based approach was and still is
assessed as effectively preserving fair competition. However, as a consequence of the
UCPD, the effectiveness of such principle was slightly deteriorated. Further, the

! Kraft/Steinmair (2013) “Einleitung UWG”, rec. 8; Handig/Wiebe “Einleitung”, recs. 2-3 in:

Wiebe/Kodek (2016); the recent amendment to the UWG was announced on 22.04.2015 in the Federal
Law Gazette I (Bundesgesetzblatt, BGBI) I, No. 49/2015.

2 Federal Law Gazette I, No 79/2007.

This is the view of the Austrian legislature as expressed in the explanatory remarks accompanying the

legislative materials, see Regierungsvorlage (RV) 144, Beilagen zu den stenographischen Protokollen des

Nationalrates (BIgNR) Gesetzgebungsperiode (GP) no 23. These materials can be found at

<www.parlinkom.gv.at>.

4 Schuhmacher wbl 2007, 557, 558.

5 Seidelberger (2016) in: Augenhofer/Alexander (eds.), p. 111 and Seidelberger (2014) in:
Staudegger/Thiele (eds.), p. 263, referring, for example, to the CJEU judgments
ECLI:EU:C:2010:660 (Mediaprint/Osterreich) and ECLI:EU:C:2013:14 (Kock/Schutzverband).

6 Federal Law Gazette (BGBI.) I, No. 13/2013, which mainly abolished Sec. 9 UWG (general prohibition of
bonus sales) and altered the rules for the permission of clearance sales by a government authority as well
as 33a seqq. UWG; and Federal Law Gazette (BGBI.) I, No. 49/2015, which mainly adopted suggestions
by the Commission after its having instituted treaty violation proceedings against Austria
(No. 2013/2168) for an insufficient transposition of the UCPD.

7 Cf. Schuhmacher wbl 2010, 612, 615; Heidinger MR 2013, 135; Prunbauer-Glaser RuW 2013, 4;
Rungg/Walser MR 2011, 90.

8 (Cf. e.g. Heidinger “§ 1 UWG”, rec. 1 in: Wiebke/Kodek (2016); Kraft/Steinmair “§ 1 UWG”, rec. 1.
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linguistic and systematic quality of the UCPD has been criticised by Austrian legal
scholars, as having led to a reduced quality in the transposed law.®

However, these criticisms do not stem from the principle-based approach of the UCPD,
which is evaluated rather positively since that approach was already known in Austria
before the implementation of the UCPD.

e The practical benefits for consumers of the black list of unfair commercial practices
annexed to this Directive, in particular its application in practical cases;

Austrian legal scholars attributed a high impact to the black list in regards to it
promoting legal certainty and clarity in unfair competition law.® According to one
view, the black list addresses some practices used especially by online businesses,
which are the most important businesses when it comes to cross-border trade; hence
the list is seen as leading to a decrease in internal market barriers.!!

By contrast, stakeholders argue that the black list is barely applied in Austria, since
most stated practices are covered by the general rules and the application of the black
list proves to be difficult due to the narrow conditions of the commercial practices
included in the black list. Hence, courts seem reluctant in applying the black list until
certain important questions of interpretation are clarified by the CJEU. Moreover, it is
criticised that the static nature of black lists does not do justice to a very agile area of
law such as unfair commercial practices. This is considered especially problematic with
regard to typically country specific practices (e.g. 'Werbefahrten’, which are
promotional tours organised by businesses and aiming especially at elderly people).

e The practical benefits for consumers arising from the Member States' use of the
minimum harmonisation clauses for financial services and immovable property;

The Austrian legislature did not introduce any explicit provisions with regard to
financial services, banking and investments in the UWG. Nevertheless, there are
fragmented provisions in banking and financial services law which effect unfair
commercial practices law.!?

For instance, Sec. 69 Trade, Commerce and Industry Regulation Act
(‘Gewerbeordnung’, Gew0)'? enables the Austrian government to enact government
codes of conduct for certain trades, published as ordinances. Particularly relevant in
the context of Art. 3 para. 9 UCPD are the Ordinances for financial intermediaries
(‘Verordnung Uber Standes- und Ausibungsregeln fur Personalkreditvermittler',
IMMV)** and real estate agents (‘Verordnung iiber Standes- und Austibungsregeln fiir
Immobilienmakler', IMMV).*> As far as these codes cover immovables and financial
services, they are in any event in line with the UCPD as they fall under the exception
in Art. 3 para. 9 UCPD. Outside the parameters of this exemption clause, it remains to
be seen in every single case if the ordinances will be treated as bans - therefore
violating the UCPD - or as mere concretisations of the term ‘professional diligence’
under the UCPD. The government codes of conduct regarding financial intermediaries,
inter alia, prohibit special misleading advertisements. Sec. 4 para. 1 no. 9 IMMV
contains a prohibition against doorstep-selling of mortgage loans, unless the visit was

° Cf. Anderl/Appl “Anhang zu § 2 UWG”, rec. 6 in: Wiebe/Kodek (2016); Wiltschek/Majchrzak OBl 2008, 4,
5; Ummenberger-Zierler (2016), p. 25 seqq.

10 Anderl/Appl “Anhang zu § 2 UWG”, rec. 15 in: Wiebe/Kodek (2016); Schumacher wbl 2005, 506, 507.
1 Anderl/Appl “Anhang zu § 2 UWG”, rec. 18 in: Wiebe/Kodek (2016).

12 For a comprehensive study of the interplay between the UCPD and these exceptions
cf. Augenhofer (2011), p. 11 seqgq.

13 Federal Law Gazette (BGBI.) I, No. 194/1994, recently amended by Act of 21.08.2016, Federal Law
Gazette (BGBI.) I, No. 50/2016.

4 Federal Law Gazette (BGBI.) I, No. 505/1996, recently amended by Ordinance of 21.04.2016, Federal
Law Gazette (BGBI.) II, No. 86/2016.

15 Federal Law Gazette (BGBI.) I, No. 297/1996, recently amended by Ordinance of 25.08.2010, Federal
Law Gazette (BGBI.) II, No. 268/2010.
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requested by private persons. In summary, with regard to financial services there are
provisions that take advantage of the minimum harmonisation clause, whereas with
regard to immovable property no stricter rules exist.®

It should be noted that there are stricter provisions than the UCPD, especially in the
field of banking transactions and consumer credit. However, these stricter rules are
based on the corresponding directives, such as the Payment Service Directive
2015/2366/EU or the Consumer Credit Directive 2008/48/EC. These rules therefore
comply with the conflict rule of Art. 3 para. 4 UCPD and hence do not fall within the
scope of Art. 3 para. 9 UCPD.

Stakeholders seem to be in favour of the minimum harmonisation clause as it allows
national legislatures to react to problems causing difficulties in only one specific
Member State. An example for this would be the charging of extra fees for the
withdrawal at certain ATMs in Austria. Currently, some American companies providing
ATM-services are charging an additional fee for every processed money withdrawal
without properly notifying the user of this extra charge. Instead, the information of
charging said amount is hidden in small print right at the end of the transaction,
nearly unnoticeable to the user. A brief prepared by the Legal and Constitutional
Service of the Federal Chancellory of Austria has already declared that a charge of
extra fees whilst withdrawing from an ATM machine is not inadmissible under the
Austrian Consumer Protection Act (‘Konsumentenschutzgesetz’, KSchG)!’. Both the
Minister of Consumer Protection Alois Stéger and the Minister of Finance Hans Jorg
Schelling have greatly emphasized the need for a statutory ban on charging additional
fees during a withdrawal from an ATM.

e The effectiveness and practical benefits for consumers of the application of
Directive's rules in tackling misleading environmental claims / in addressing
misleading practices in the energy market; [Key aspects to consider are: To what
extent has the UCPD been applied in the context of environmental claims/in the
energy market? How effective was it? What are the problems, if any?]

While environmental claims may violate the Austrian UWG and scholars as well as
courts have pointed out the importance of references to the environment for the
decision-making process of consumers,'® in practice there seems to be little
experience with such cases. One stakeholder reported that in the
environmental/energy sector, special problems arise from the fact that expensive
testing might be required before legal action can be taken. This might be a reason for
the limited amount of court decisions.

One example in the energy sector is the case ‘VKI/Care Energy’,'® where a company
claimed to have already concluded a contract with customers and sent them
personalised post. Claims labelling food as being organic as well as untrue statements
about environmental sustainability in connection with a purchase have also been
observed in practice. There seems to be uncertainty with regard to certain means to
improve consumer standards with regard to the energy market due to full
harmonisation. An example is provided by the Austrian regulation of price increases
for motor fuel,?° according to which prices at gas stations can only be changed once a
day so that consumers can make an informed decision where to buy gas. However, it
is disputed among Austrian legal scholars whether this regulation violates the UCPD.
The Austrian Federal Administrative Court (‘Verwaltungsgerichtshof’) requested the

16 Cf. conclusions of Augenhofer (2011), p. 21 and 29.

17 Federal Law Gazette (BGBI.) I, No. 140/1979, recently amended by Federal Law Gazette (BGBI.) I,
No. 35/2016.

8 For example cf. OGH 29.11.2005, 40b200/05y (naturrein); Enzinger (2012), p. 100.
19 OLG Wien 18.04.2016, 1 R 45/16v.

20 Act on Price Transparency of Motor Fuel (“Preistranzparenzverordnung Treibstoffpreise”) Federal Law
Gazette (BGBI.) II, No. 246/2011, recently amended by Ordinance of 19.12.2013, Federal Law Gazette
(BGBI.) II No. 471/2013.
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ECJ] for a preliminary ruling in this matter but later, on 02.03.2016, withdrew this
motion.??

e The practical benefits for consumers of the "average consumer" as the reference
point for assessing whether a commercial practice is likely to materially distort
economic behaviour; [Key aspects to consider are: How does the concept of
"average consumer" work in practice? Is the concept applied in your country
rigidly?]

Austrian law used to be more consumer protective and also protected the careless
consumer.?? This interpretation had to change due to the CJEU’s definition of the
average consumer as ‘reasonably well-informed and reasonably observant and
circumspect’.?® Austria has the principle of a ‘referring consumer expectation’ (‘Prinzip
der verweisenden Verbrauchererwartung’). This principle means that a product is
flawless if it is manufactured in a way that the experts have deemed correct and thus
the consumer expects the product to be as the experts do.?* The concept is applied
rigidly and deemed to be compatible with European law.?®

There seem to be no general problems with regard to the average consumer model,
which seems to work in practice. However, consumer organisations expressed concern
that Austrian courts are reluctant to apply the special rules for consumers needing
more protection (as acknowledged by the UCPD).

e The practical benefits for consumers of the specific protection of "vulnerable
consumers" introduced by the directive; [Key aspects to consider are: Have
enforcement authorities/courts in your country recognised new categories of
vulnerable consumers not listed in the UCPD (such as poor/indebted)?]

Sec. 1 para. 2 UWG lists the same criteria as the Directive; there is no indication that
additional groups have been recognised by jurisprudence within the scope of the
UCPD.?® Outside the UCPD’s scope some argue that the Austrian Supreme Court in
context of financial services applies a slightly different notion of ‘vulnerable

consumers’.?’

Some stakeholders would find it important to leave Member States leeway for new
categories (e.g. indebted consumers) which are not always defined in advance.
Moreover, the general concept is criticised by some stakeholders since the context of a
purchase is deemed more important than the specifically targeted group. According to
their feedback the law in some situations should take into account rather the
circumstances of a purchase than the question whether one party is part of a group of
vulnerable consumers.

21 YywGH 21. 10. 2015, 2012/17/0097 and ECLI:EU:C:2016:227 for the withdrawal of the case.
22 Enzinger (2012), p. 28 seq.

23 ECLI:EU:C:1998:369 (Gut Springheide).

24 Enzinger (2012), p. 29; Wiebe (2016), p. 293.

%5 prunbauer-Glaser/Seidelberger (2015), p. 28.

26 Enzinger (2012), p. 31; Prunbauer-Glaser/Seidelberger (2015), p. 28; Wiltschek (2013),
"8 1 UWG" rec. 16.

27 Cf. therefore question 1.4.4.
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e How and which self-and co-regulation actions in EU countries or at EU level have
been effective in addressing unfair commercial practices. [Key aspects to consider
are: To what extent do self/co-regulation actions work in practice, are they useful
according to stakeholders?]

Self-regulation is not very common in Austria.?® As one example, one may refer to the
Austrian Werberat, a self-regulatory body which mainly addresses advertisements
violating principles and decency.?® One might also consider the Schutzverband - a
private organisation which is funded by the Wirtschaftskammer (a business
organisation) - as form of self-regulation.°

Code of conducts are - since the implementation of the UCPD - defined in Sec. 2
para. 3 subpara 2 UWG. If a company refers to a code of conduct in its advertisement
and does not obey it, this constitutes an unfair commercial practice as long as the
code constitutes a clear, binding obligation for the company.3' However, codes are of
little practical relevance in Austria.>3?

e In a forward looking perspective: Is there a need to extend or modify the black list
of the UCPD? If so, please indicate the practice(s) to be added to the list. Should
there be a mechanism for subsequent inclusion of new practices into the UCPD
black list to respond to new developments?

Yes, the fear has been expressed that the black list cannot respond adequately to
economic developments and therefore might prove outdated rather quickly.??
Moreover, it has been argued that the black list is too indefinite in its scope and that
guidelines are more effective for producing legal certainty, though this view is
disputed.?® Hence, some stakeholders suggest changing the UCPD into a minimum
harmonisation directive, affording room for national law and reactions to changes.
Further, the wording of Annex I and the black list was criticised and it was suggested
that it should be revised. For example, the Austrian Federal High Court of Justice
recentlg; raised the question whether services are also covered by lit. 28 Annex I
UCPD.

Regarding the proposal of a Regulation ensuring the cross-border portability of online
content services in the internal market,® it would have been a reasonable option to
put the banning of unjustified geoblocking in the Annex to the UCPD instead of
drafting a separate Regulation, in the view of one stakeholder.

The following practices have been reported by stakeholders to cause recurring
problems:

e In some retail sectors it is common to change the price a number of times a
day, e.g. the price of gas for cars;

e Further it has been observed by stakeholders that in the field of the direct sales
of dietary supplements and non-prescription drugs, aggressive and misleading
commercial practices are on the rise;

e In the telecommunication sector, deviation between the actual internet speed
and the advertised one happen rather frequently. Further, in this sector the

28 Cf. therefore and for a more comprehensive analysis of self-regulation in Europe after the UCPD
Augenhofer (2010), p. 19.

29 Cf. for more information <http://werberat.at> (accessed on the 21.08.2016).

30 Cf. for more information <http://www.schutzverband.at> (accessed on the 21.08.2016).
31 wiebe (2016), p. 358.

32 schulze/Schulte-Nélke (2003), p. 19.

33 Anderl/Appl “Anhang zu § 2 UWG”, rec. 12 in: Wiebe/Kodek (2016); Fehringer/Freund MR 2007, 115,
118.

34 Gamerith (2011), p. 169.
35 OGH 15.06.2016, 40b126/16g.
36 Cf. COM(2015) 627 final of 09.12.2015.

10



Study for the Fitness Check of EU consumer and marketing law

European legislature should seek coherence with other relevant European
legislation, such as the BEREC guidelines or Regulation (EU) No. 2120/2015;

e Some Austrian stakeholders stress that the prohibition of national rules
generally forbidding sales with bonuses - a prohibition which resulted from the
UCPD and the ECJ’s interpretation - did serve to lower the level of consumer
protection.?’ Sales with bonuses should therefore be categorised as a per-se
unfair commercial practice and included on the black list.

e Are there other measures that could improve the effectiveness of the UCPD in
establishing a high level of consumer protection in your country? Are there best
practices or lessons learnt in your country that could be relevant for other EU
countries?

As mentioned above, some stakeholders advocate a modification of the ‘black list’ into
a ‘grey list’. Such a grey list is considered advantageous: One the one hand, it would
still provide those countries without long tradition in the area of unfair competition law
some guidance. On the other hand, a grey list would allow Member States to adopt a
black list which corresponds to national characteristics. One stakeholder mentioned
cease-and-desist-letters as a best practice which should be introduced on the
European level.

1.1.2. Effectiveness of the PID in establishing a high level of consumer protection

What is the effectiveness of the PID (i.e. the national laws transposing it) in terms of:

e Whether and to what extent consumers are effectively informed about the unit
selling price;

In Austria, the PID was implemented by the Preisauszeichnungsgesetz, (PrAG).3®
Infringements of price indication regulations are enforced by unfair competition law,
especially if they are usually considered as misleading or misleading omissions.3°
Further, infringements of the PrAG are considered as unfair under the general clause
Sec. 1 UWG (‘Rechtsbruch’).?® According to Sec. 15 para. 1 PrAG, infringements of the
PrAG are considered an administrative offence, so that they are enforced by
authorities of the federal states (Sec. 16 para. 1 PrAG).

The harmonisation of the indication of a price per unit is well recognised in promoting
the clarity of prices and enhancing confident consumer decisions. According to a
biannually conducted study, the so-called ‘Konsumentenbarometer’*!, approximately
two-thirds of consumers are well aware of the basic price and regularly use basic price
information before making a buying decision. However, according to this study, the
awareness depends on the age of consumers: Whereas young consumers are less
aware, elder ones (60 years and older) are significantly more aware than the average
consumer. However, consumer organisations are concerned that the basic price
indications are often too small and therefore hardly readable.*?

In order to tackle this problem, the main food, groceries and drugstore retailers
agreed in a voluntary commitment (so called ‘Charta zur Grundpreisauszeichnung’ of

37 Cf. ECLI:EU:C:2010:660, which led to the decision of the Austrian legislature to abolish Sec. 9a UWG;
cf. Appl/Homar MR 2012, 349 for a summary of the long tradition of bonus sales prohibition in Austria.

38 Federal Act on the indication of prices of 19.03.1992, Federal Law Gazette (BGBI.) I, No. 146/1992,
recently amended by Federal Act of 21.11.2011, Federal Law Gazette (BGBI.) I, No. 100/2011.

39 Kraft/Steinmair (2013), “§ 2 UWG”, rec. 56 and rec. 90; Robertson RdW 2015, 379.
40 OGH 19.12.2000, 4 Ob 288/00g (Mini-Scooter); Enzinger (2012), p. 210.

41 KonsumentInnen-Barometer of the Austrian Federal Ministry of Labour, Social Affairs and Consumer
Protection (2015), available at:
http://www.konsumentenfragen.at/cms/konsumentenfragen/attachments/5/2/9/CH0948/CMS143229779
6248/konsumbarometer_2015_charts_final.pdf (accessed on 26.08.2016).

42 KonsumentInnen-Barometer (2015), slide 83.

11
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01.09.2010) to indicate the basic price in a 4mm font size and to standardise the
arrangement of the basic price and the selling price.*® It is reported by stakeholders
that this system works well, but especially from the consumer’s point of view an EU-
wide harmonisation would be preferable.

Some stakeholders also stated that the effectiveness of the PID is limited by its many
exceptions, e.g. for various groups of products or small and medium-sized businesses.
For example, small bakeries fall under this exception, something which concerns
consumer protection stakeholders as they might also sell dairy products.
One stakeholder expressed the wish that carpets and tiles should be priced per square
meter and wallpaper per meter.

Another stakeholder concern is the commercial practice by some retailers to sell fewer
units for the same price, this being allowed since the Act on Nominal Quantities of
Prepacked Goods was liberalised in 2009 in order to comply with Directive
2007/45/EC.*

e Where a recognised measurement unit for a product's performance exists and is
displayed to consumers (e.g. number of washloads for detergents), should the "unit
price" for such product be indicated per such "performance" measurement units
rather than per 1 kg or 1 litre?

In Austria, prices of detergents are usually indicated by the performance of the sold
product. According to one stakeholder assessment, this kind of price indication is
advantageous, where the performance differs significantly despite the same amount.
In such cases, a proper comparison based on performance is a prerequisite of a
confident consumer decision.

e The effects of the regulatory choices/derogations allowed by the Directive and
applied by Member States. [Note: Only relevant if you write a report for one of the
countries that use the derogation for small businesses from the requirement to
indicate the unit price on the basis of Article 6 of the Directive (AT, BE, EL, DE, FR,
NL, SI, UK). In this case key aspects to consider are: Is the derogation relevant?
Do companies make use of it? Are there consumer complaints because of this? If
so, approximately how many per year?]

Austria took advantage of this derogation in Sec. 10b para. 3 PrAG, and this exception
is indeed used by privileged retailers. The Austrian legislature specified the PID’s
provisions with quantitative criteria. Under Sec. 10b para. 3 PrAG, the exception
applies only to enterprises which do not employ more than nine full-time employees
(No. 1), to those which do not provide self-service, or to ‘mom-and-pop’ stores with
up to 50 employees (No. 2). Equally, the exemption applies to those businesses that
have a maximum place of sale of 250 m? and do not maintain more than ten
subsidiaries (No. 3), or to market stalls (No. 4). However, as already stated above,
this may deteriorate the effectiveness of the PID.

According to stakeholders, no consumer complaints were reported.

43 Cf. “Charta zur Grundpreisauszeichnung” (Charta on price indication) of 01.09.2010, that was signed e.g.
by Hofer, REWE-Group and SPAR, id. the main Austrian supermarkets.

44 “Fertigpackungsverordnung”, Federal Law Gazette (BGBI.) I, No. 867/1993, cf. the amendment of
20.04.2009, Federal Law Gazette (BGBI.) II, No. 115/2009.
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1.1.3. Effectiveness of the MCAD in providing protection for businesses

What is the effectiveness of the MCAD (i.e. the national laws transposing it) in terms
of:

e The scope of protection under the Directive, in particular whether the scope limited
to the notion of 'advertising' provides effective protection for businesses;

The MCAD is transposed in Secs. 2 and 2a UWG. Sec. 2 UWG contains a general
prohibition of misleading commercial practices that include, but are not limited to,
advertising. Additionally, Secs. 2 und 2a UWG cover B2B- as well as B2C-transactions.
Insofar, commercial practices in B2B-transactions which do not fall under the
definition of ‘advertising’ are already covered by Austrian unfair competition law.*

e The overall effectiveness of the principle-based approach to misleading advertising
under this Directive;

According to stakeholders, the application of the MCAD does not cause any relevant
problems in Austria, since Austrian unfair competition law has been applied to B2B-
transactions since its inception and the Austrian UWG has always been based on a
principle approach. Further, it can be observed that particularly small enterprises are
affected by misleading or comparative advertisements.

e The effects of the minimum harmonisation provisions on misleading advertising;
[Key aspects to consider are: Which national rules that go beyond the MCDA, if
any, have been providing a higher level of protection? If so, how? Are there other
rules protecting B2B transactions applied by Member States (e.g. through
extending the UCPD)?]

Austria transposed the UCPD’s provisions also for B2B-transactions. Hence, B2B-
transactions are also regulated by Austrian unfair commercial practices law. Except for
invitations to purchase in Sec. 2 para. 6 UWG, misleading commercial practices in
B2B-transactions are subject to the same requirements as commercial practices
directed towards a consumer. Following the approach of the Austrian legislature as
well as the common opinion in Austria that unfair commercial practices law should not
merely protect consumers but rather the fairness of competition itself and therefore
competitors as well as business customers, a high level of protection is already
realised.*®* That is why stakeholders emphasise the necessity of a minimum
harmonisation in order to react flexibly and adequately to new developments on a
national level.

e The effects of the full harmonisation provisions on comparative advertising;

Comparative advertising has an eventful past in Austria. While it was considered
admissible after the introduction of the first UWG in 1923, it had been considered an
unfair commercial practice since the 1930s.*” In 1990, the Austrian Supreme Court of
Justice ruled in a landmark decision that comparative advertising is generally
admissible. The Supreme Court of Justice acknowledged in its decision that
comparative advertisement promotes a consumer’s capability to make a rational
decision and that interests of competitors have to recede in cases where the
advertisement is objective and true.*® So, comparative advertisement was, following
this decision, basically admissible in Austria, although the Supreme Court of Justice

45 Enzinger (2012), rec. 219; Wiltscheck (2013), “§ 2 UWG” recs. 1 and 3; Wiebe (2016), p. 338.

46 Cf. Wamprechtshamer OBl 2000, 147, 148; the Austrian legislature expressed this view in the
explanatory remarks accompanying the legislative materials of the 1999 UWG amendment, see
Regierungsvorlage (RV) 1998, Beilagen zu den stenographischen Protokollen des Nationalrates (BIgNR)
20. Gesetzgebungsperiode (GP), p. 38. These materials can be found at <www.parlinkom.gv.at>.

47 Cf. for a more in-depth historic overview Seidelberger (2004) in: Schutzverband gegen den Unlauteren
Wettbewerb (ed.), p. 220.

8 OGH 26.06.1990, 4 Ob 41/90, MuR 1990, 144.
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tended to be very restrictive in such cases.*® Since the transposition of the MCAD,
however, there exist some uncertainties especially regarding the scope of Art. 8 para.
3 MCAD. The Supreme Court of Justice consequently requested a preliminary ruling of
the CJEU.°° The CJEU then clarified that the Austrian requirements for comparative
advertisement were stricter then the MCAD’s provision and insofar not in line with a
full-harmonisation approach.®® In order to reach the European requirements, the
legislature consequently passed Sec. 2a UWG, in accordance with Art. 4 MCAD.>?
However - again - the legislature did not fully harmonise on account of the meanwhile
enacted Art. 14 UCPD, that abolished the exception for special offers in Art. 3a
para. 2 Directive 97/55/EC. But Austrian legal scholars and the legislature considered
this an editorial mistake and hence still treated the transposition provision in
Sec. 2a para. 2 cl. 2 UWG as compatible with EU law.>® But since the MCAD clarified
that Art. 14 UCPD was certainly not a legislative error, the Austrian government
revised the respective legal provisions with the 2015 amendment of the UWG.
Therefore, now an adequate legal framework exists.

As shown above, there have been only minimal changes due to the European
provisions, and hence stakeholders assess the MCAD’s effect neutrally or positively.
One also has to note that comparative advertisement is not used by companies very
often in Austria. However, stakeholders warned against extending the full
harmonisation to other B2B transactions in general.

e Whether the comparative advertising rules provide an effective legal framework for
modern types of marketing where a competitor or a product offered by a
competitor can be identified;

Stakeholders did not report any special problems in this regard.

e Whether the current rules on enforcement set in the MCAD provide an effective
enforcement framework, especially in the context of cross-border transactions.

It is a common opinion among stakeholders that the legal framework protecting
businesses from misleading and comparative advertising, was sufficient before the
MCAD and remained efficient after the transposition. Regarding cross-border
transactions, government authorities mentioned the impact of other directives, such
as the ID, the E-commerce Directive 2000/32/EC and the Service Directive
2006/123/EC.

e Are there measures that could improve the effectiveness of the MCAD in providing
protection for businesses (see also 1.1.6 below)? Are there best practices or lessons
learnt in your country that could be relevant for other EU countries?

According to stakeholder assessment, currently of concern are advertisements which
create the impression of being invoices or a sales confirmation for a recording in a
public or private business register, and other similar ‘directory scams’.>* This a typical
unfair commercial practice addressed to businesses. In addition to a claim for
injunctions or damages, in Austria these practices may constitute an administrative
offence under Sec. 28a UWG (with a fine of up to EUR 2900).>° Stakeholders believe
that the private enforcement approach is useful and effective, especially regarding

49 Cf. Kraft/Steinmair (2013), “§ 2a UWG", rec. 2.

50 OGH 19.12.2000, 4 Ob 259/00, OBI. 2002, 223 (Brillenvergleich 1).

5! ECLI:EU:C:2003:205 (Pippig Augenoptik), for more references cf. Augenhofer RdW 2003, 682.
52 Federal Law Gazette (BGBI.) I, No. 79/2007.

53 Cf. for example Gamerith OBl 2006, 204; Kraft/Steinmair (2013) “§ 2a UWG”, rec. 15.

54 Cf. already Seidelberger OBI 2010, 244.

55 Cf. Kraft/Steinmair (2013) “§ 28a UWG", rec. 14.

14



Study for the Fitness Check of EU consumer and marketing law

costs. Maintaining this system - or maybe even introducing it on a European level - is
of very high importance in their view.

1.1.4. Effectiveness of current rules in eliminating obstacles to the Internal Market

What is the effectiveness of the UCPD (i.e. the national laws transposing it) in
eliminating obstacles to the Internal Market in terms of:

e Whether the application of the principle-based approach under this Directive in
different Member States shows disparities in the understanding of its principles and,
if so, whether these disparities have an impact on cross-border trade;

e The effects of the uniform black list of unfair commercial practices annexed to this
directive on the free movement of goods and services;

e Whether the minimum harmonisation derogation under this directive allowing
national rules on financial services and immovable property represents a barrier to
cross-border trade. [Do the national differences play a role in a business
perspective? Have they caused problems?]

Stakeholders did not report any relevant experiences thereof. From a purely academic
view, a different application of the same general clauses is possible and thus capable
of deteriorating the effectiveness. However, stakeholders argue that language barriers
and obstacles outside the legal sphere may also prevent consumers from purchasing
in other Member States.

What is the effectiveness of the MCAD (i.e. the national laws transposing it) in
eliminating obstacles to the Internal Market in terms of:

e Whether the application of the principle-based approach under this Directive in
different Member States shows disparities in the understanding of its principles and,
if so, whether these disparities have an impact on cross-border trade;

e Whether the minimum harmonisation character of provisions on misleading
advertising represents a barrier to cross-border trade;

e Whether the fully harmonised provisions on comparative advertising provide an
appropriate legal framework in cross-border trade for advertising where a
competitor or a product offered by a competitor can be identified;

e Whether the lack of cross-border enforcement mechanism in B2B relations
constitutes a barrier to cross-border trade.

Cf. the answers given above.

1.1.5. Interplay amongst UCPD information requirements according to Article 7(4)
with the information requirements in the horizontal consumer law instruments

Regarding the information requirements according to Article 7(4) UCPD ("invitation to
purchase") in the advertising stage, please analyse:

e The level of awareness of traders as regards information requirements at the
advertising stage, as in particular demonstrated by their practical application; [Key
aspects to consider are: How are these rules applied in practice? To what extent do
traders implement these rules? Are these information requirements under the UCPD
useful in view of the more comprehensive pre-contractual information requirements
of the CRD?]

According to stakeholders, no problems were reported and traders and retailers make
- in the view of the stakeholders - reasonable efforts to meet the information
requirements (at least insofar as the business is not per se fraudulent). Nevertheless,
especially online-traders often fail to meet the exact requirements and especially the
indication of the final price often causes considerable problems in practice. Cases were
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reported especially in the following areas: final prices for rental cars, which often fail
to inform consumers of the price of comprehensive insurance coverage; and pricing on
online travel platforms, where additional service fees or additional transaction fees for
payments with common credit or debit cards, were charged.

However, it has been repeatedly mentioned that the ‘information-model’ has reached
its limits, causing too many obligations for businesses. Further, an information
overload is also harmful for consumers. Since in Austria ‘information overload’ is
considered a misleading commercial practice (in cases in which the information is not
legally mandatory), it has been observed that the current legal information
requirements have reached a level which would result in their being deemed
misleading if not for their being mandatory.>®

e Is there any overlap with the provisions of the Services Directive and the E-
commerce Directive that apply to advertising? If so, are there any costs arising for
public authorities and/or businesses due to this multiplicity of information
obligations?

Yes, there are overlaps, but in the view of some stakeholders they are not avoidable.
The UCTD, the E-commerce Directive and the Service Directive all have different
scopes and therefore should in the view of those stakeholders coexist. Especially Art. 7
para. 5 UCPD (transposed in Sec. 2 para. 5 UWG) is essential to enforce information
requirements of the CRD or other consumer-protective provisions.>’ In contrast, other
stakeholders stressed that the overlap and the multitude of information, make it
difficult for businesses to comply with legal requirements and cause high costs for
them.

1.1.6. Relevance for business-to-business transactions

Regarding the area of unfair commercial practices/marketing, please analyse:

e Whether an extension of the Unfair Commercial Practices Directive to B2B
transactions or a revision/extension of the Misleading and Comparative Advertising
Directive would bring benefits for cross-border trade;

From a theoretical perspective, a harmonised law in every Member State might
promote cross-border trade. However, the interviewed stakeholders were not able to
provide relevant data regarding this question. According to their assessment, cross-
border claims for using unfair commercial practices are not an issue in practice, and
other factors (like language barriers) might be more important.

e Whether it is appropriate to keep separate legal regimes for B2B and B2C
transactions in the area of commercial practices and to what extent both regimes
could be aligned;

The Austrian legislature decided to implement the UCPD in the UWG rather than in a
separate consumer law statute or in the KSchG, with the effect that the UWG in
general applies to all commercial practices regardless of the involved parties. The
Austrian legislature justified this decision with the argument that the protection of
business interests and consumer interests is not separable.*® This effect, however,
was not carried through entirely, especially with regard to Sec. 1 UWG (general
clause) and misleading omissions (Sec. 2 para. 6 UNG).>®

%6 Anderl/Appl “§ 2 UWG”, rec. 498 in: Wiebe/Kodek (2016); also critically towards the current information
requirements and doubting their effectiveness, Dehn VbR 2015, 22.

57 Cf. Zemann ecolex 2014, 928, 930.

8 Regierungsvorlage (RV) 144, Beilagen zu den stenographischen Protokollen des Nationalrates (BIgNR) 23.
Gesetzgebungsperiode (GP) no 23. These materials can be accessed at <www.parlinkom.gv.at>.

%% Augenhofer EuCML 2016, 92.
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Prima facie, a harmonisation on the European level would not bring any changes on
the national level. Nevertheless, business organisations as well as ministries warn
against harmonising B2B transactions also by a similar full-harmonisation approach.
They thus refer to experiences with this approach in implementing the UCPD, which
lead to a decreasing level of protection for businesses. Further, it has to be mentioned
that the current UCPD was designed with the goal of raising the level of consumer
protection. But unfair competition law with regard to B2B relations needs to address
different aims and other commercial practices, such as exploitation, unfair hindrance
of competitors or advantages gained by breaching the law (*Rechtsbruch’).

e The appropriate scope of the protection in B2B transactions — whether the
protection should cover only the pre-contractual stage (i.e. misleading or
aggressive marketing) or should also cover unfair commercial practices during and
after the transaction;

As noted above, the Austrian implementation of the UCPD also applies to B2B
transactions. Hence, unfair commercial practices after the conclusion of a contract in
B2B relations, are also within the scope of the Austrian UWG.®°

e Whether there is a need to have a black-list of practices in the business-to-business
marketing area;

In Austria, the black list is generally applicable to B2B relations as well.®* However, as
far as aggressive commercial practices are concerned, only No. 24 and No. 26 are
applied to B2B situations, as the other numbers explicitly refer to ‘consumers”.
According to the prevailing view in Austrian legal literature, an extension of the other
aggressive commercial practices listed in the black list, is impermissible.®? As far as
misleading commercial practices are concerned, the situation is similar: Generally, the
provisions listed in the black list are applicable, but only those which do not explicitly
mention consumers, e.g. Nos. 8, 10, 11 and 14, apply in particular.®®

e What should be the enforcement cooperation mechanism in the business-to-
business marketing area;

The right to sue for injunction for infringements of the UWG is currently laid down in
Sec. 14 UWG. Under this provision, competitors, business associations and
government bodies such as the Austrian Chamber of Commerce, the Federal Office of
Competition, the Federal Labour Chamber, the Austrian Labour Union Association and
the Chamber of Agriculture are responsible for the enforcement of infringements of
Secs. 1, la, 2 and 2a.®* While competitors will often be interested in pursuing
infringements of the UWG, in many instances they are neither capable nor willing to
invest the necessary resources in legal actions. The complementary right of business
associations to bring legal action is meant to compensate for this problem.®® Under
Austrian law, business associations have legal standing when they manage to
demonstrate that either their statutory interests or interests of their affiliated
members were affected by a misleading advertisement (or any other unfair
commercial practice). Even associations which have the sole statutory aim of pursuing
unfair commercial practices (‘Klageverbande’) have standing as long as they ensure
that their members are representative for all economic sectors.®® This right is similar
to consumer organisations’ right to sue for an injunction pursuant to the Injunction

60 Heidinger “§ 1 UWG”, rec. 36 in: Wiebe/Kodek (2016).

61 Cf. Burgstaller “Anhang zu § 1a UWG”, rec. 6 in: Wiebe/Kodek (2016).
62 Cf. Burgstaller “Anhang zu § 1a UWG”, rec. 7 in: Wiebe/Kodek (2016).
63 Cf. Anderl/Appl “Anhang zu § 2 UWG”, rec. 8 in: Wiebe/Kodek (2016).
4 Kraft/Steinmair (2013) “§ 14 UWG”, rec. 1 seq.

65 Kraft/Steinmair (2013) “§ 14 UWG”, rec. 36.

66 Kraft/Steinmair (2013) “§ 14 UWG”, rec. 42.
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Directive. In practice, this system is very efficient, and hence some stakeholders
recommended that more Member States should introduce such an enforcement
system.

e Whether there is a need to develop contractual consequences linked to the
breaches of the Misleading and Comparative Advertising Directive;

Regarding contractual consequences, it is referred to 1.1.7. These remarks apply to
misleading and comparative advertisement too. However, the development of special
contractual remedies is a sensitive issue. Of course, the contractual consequences in
some cases are the more decisive consequences than a mere injunction. The interplay
and coordination with national contract law is thus highly complex.

e Whether there is a need to adapt the rules on comparative advertising of the
current Misleading and Comparative Advertising Directive.

As already stated in section 1.1.3, some stakeholders indicated the need to pass rules
- like Sec. 28a of the Austrian UWG - concerning commercial practices involving
feigned invoices or a sales confirmation for a recording in public or private business
register, and concerning other ‘directory @ scams’ (‘Adressbuch- und
Verzeichnisschwindel’). Besides that, stakeholders favoured a further observance of
the status quo.

1.1.7. Relevance of contractual consequences of unfair commercial practices

Please analyse whether there are in your country:

e Any national law provisions providing contractual consequences in case of breaches
to the Unfair Commercial Practices Directive or national provisions on the avoidance
of the contract e.g. in cases of usury or other immoral behaviour;

e Any case law (enforcement decisions, court rulings) providing for such
consequences;

e Whether there is, based on past experience in your country, a need and potential to
develop contractual consequences linked to the use of unfair commercial practices.

The Austrian UWG does not provide for any special contractual remedies,®” nor was
the introduction of such special remedies discussed during the process of
implementing the UCPD.%8 However, despite the lack of special contractual remedies,
there are still some correlations between unfair commercial practices and the general
contract law provisions of the Austrian General Civil Code (‘Allgemeines Blrgerliches
Gesetzbuch’, ABGB):®°

1. Unlawfulness or unconscionability (‘Gesetzes- und Sittenwidrigkeit’)

It needs to be considered whether a violation of the UWG may lead to the invalidity of
a contract between a business and its contractual partner under
Sec. 879 para. 1 ABGB. Pursuant to the prevailing view, the unlawfulness as defined
by Sec. 879 para. 1 ABGB has to originate from the content of the contract and not
from the circumstances of its conclusion.’® Violations of the UWG, however, will mostly

7 Krutzler (2015), p. 34.

8 See the statements accompanying the ministerial draft (*Ministerialentwurf”) concerning the UWG
amendment in 2007, where none of the statements proposed the introduction of special contract law
remedies. See eg the opinions of the Federal Chamber of Labour (*"Bundesarbeiterkammer”, BAK) of
27.04.2007 and the Federal Ministry of Social Affairs and Consumer Protection of 30 April 2004, where
the introduction of only a right to claim surrender of profits was proposed. All opinions are available at
<www.parlament.gv.at/PAKT/VHG/XXIII/ME/ME_00050/index.shtml>, accessed 22.08.2016.

9 Most recently amended by Federal Law Gazette (BGBI.) I, No. 43/2016. As general contract law, the
provisions of the ABGB apply to all contract relationships and therefore not only to B2C relationships.

7% Riedler “§ 879 ABGB”, rec. 3 in: Schwimann/Kodek (2014).
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be related to issues concerning the formation of a contract. The same applies for the
unconscionability of contracts, which similarly has to derive from the content of a
contract in order to lead to the invalidity of a contract under Sec. 879 para. 1 ABGB.”!
In cases of a severe discrepancy between performance and consideration, invalidity
may result pursuant to Sec. 879 para. 2 no. 4 ABGB. This provision states that a
contract is void if someone takes advantage of another’s imprudence, predicament,
inexperience or discomposure in exchange for a consideration to be promised or
granted which is clearly disproportionate. In addition, in cases with an objective
disparity of at least 50 percent, the contractual partner may invoke leasio enormis
(Sec. 934 ABGB).

Besides the high barriers for Secs. 879, 934 ABGB, it is usually the case that the
contractual partner has no interest in the contract being labelled completely invalid as
the consequence of a breach of the UWG. In fact, the contractual partner will normally
be interested in performance rather than the unwinding of the contract in cases
concerning unfair commercial practices.”?> Something else might be true only where,
for instance, a product claimed to have health benefits by the manufacturer in fact
turns out to be dangerous.

2. Warranty rights (‘Gewahrleistung’)

Unfair commercial practices can also trigger warranty rights when the consumer has
bought a good not in conformity with the contract. Warranty rights are regulated in
Sec. 922 et seqq. ABGB.”? The consumer has four remedies in case of non-conformity
pursuant to Sec. 932 para. 1 ABGB: The consumer can claim for repair, replacement,
reduction of the price or rescission of the contract. Reduction of the price and
rescission of the contract are, however, only possible if certain preconditions are met,
basically if repair and replacement fail or are not possible; and for rescission of
contract the non-conformity must also be not merely of a minor nature.’* In addition
to these non-fault based remedies, consumers can - at least since the implementation
of the Directive on the sale of consumer goods - file for differential damages by
means of warranty claims.”® An extensive examination of the details would go beyond
the scope of this study.’® Pursuant to Sec. 933a para. 1 ABGB, a consumer can claim
damages relating to the non-conformity itself if the non-conformity occurs due to the
fault of the seller.”” However, Sec. 933a para. 2 ABGB requires (just as Sec. 932
ABGB regarding reduction of the price and rescission of the contract) that the
consumer must seek repair or replacement first, and only in cases where these
remedies have failed is the consumer entitled to claim damages.”® This leads to the
question of the relationship between tort-like damages under the UWG and contractual
damages pursuant to Sec. 932 and Sec. 933a ABGB. According to settled case law,
§ 933a ABGB is lex specialis or higher-ranking than tort law damages pursuant to
Sec. 1295 et seqq. ABGB.”° Conversely, the law of unfair commercial practices and
contractual statutory rights have a different scope of protection.®® Hence, it seems
more convincing to hold both claims as equal and concurrently applicable.?!

3. Law of mistake (Irrtumsrecht)

! Riedler “§ 879 ABGB”, rec. 8 in: Schwimann/Kodek (2014).
72 Cf. Sack GRUR 2004, 637.

73 For details, cf. e.g. Welser/Jud (2001); Faber (2001).

74 See Sec. 932 paras 2-4 ABGB.

75 Council Directive (EC) 1999/44 of 25 May 1999 on certain aspects of the sale of consumer goods and
associated guarantees.

76 For a comprehensive description of the issues involved cf. Augenhofer (2002); Krutzler (2015) p. 45.
77 Cf. Krutzler (2015), p. 49.
78 Kolmasch (2015) in: Deixler-Hiibner/Kolba (eds.), p. 61, 96.

7% Cf. OGH 04.07.2007, 2 Ob95/06v; OGH 11.04.2013, 1 Ob184/12h; OGH 23.05.2015, 7 Ob23/13b;
OGH 27.5.2015, 9 Ob14/14w; OGH 02.09.2015, Ob51/15w.

80 Cf. Krutzler (2015), p. 49.
81 Krutzler (2015), p. 59.
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The use of unfair commercial practices, especially misleading commercial practices,
may induce misconceptions of reality at the consumer level.®? Such a misconception
can lead to a consumer’s right to rescind the contract under Sec. 871 para. 1 ABGB.%
Sec. 871 para. 1 ABGB requires that the misconception concern the transaction as
such and not its underlying motives (‘Geschaftsirrtum’).®* Furthermore, a person who
has no intention whatsoever to make a declaration with that content
(Erklarungsirrtum’) can rescind the contract.®® Unfair commercial practices often
create misconceptions regarding characteristics of the product.® Such misconceptions
are legally relevant - that is to say, they qualify as ‘Geschaftsirrtum’ - if these
characteristics determine the price.®” For example, this can be the case if the
manufacturer states that the advertised car needs only regular petrol but in fact, the
car requires super petrol.® Or, to stick with cars, in the recent VW-scandal consumers
might want to rescind their purchase contracts for the reason that they had been left
with a misconception about the low level of emissions or about the fact that the car
was not manipulated.

The right to rescind the contract requires that the other party has caused - or at least
has noticed and did not dispel - the misconception.® With regard to unfair commercial
practices, the other party will have caused the consumer’s misconception most of the
time.*° It has to be noted, though, that the right to rescind a contract pursuant to
Sec. 871 ABGB does not fully correspond with remedies in the UWG (e.g. ‘misleading’
within the meaning of the UWG looks at the average consumer while Sec. 871 ABGB
requires that the specific person was under a misapprehension).’* Difficulties with the
preconditions of Sec. 871 ABGB may, however, occur in unfair commercial practices
originating from third parties,®® e.g. advertising agencies.’®> But the other party will
usually be liable under Sec. 1313a ABGB, as this party is under a duty to inform itself
about the statements advertised by the agency. Whereas such a right of rescission
might be useful for the consumer in some cases, it certainly has limitations:

If the misconception is related to the price, the requirement of a ‘Geschéaftsirrtum’ is -
according to the prevailing view - not fulfilled.®* However, this can be different if a
misleading statement has caused the misconception relating to the price, and the
consumer did not realise the full amount to be paid.®® Here, the consumer had no
intention whatsoever to make a declaration with this content, and was not merely
mistaken regarding the price.’® In such a case, the misconception qualifies as

82 Cf. Sack GRUR 2004, 626; see also Bollenberger (2011) in: Schenk/Lovrek/Musger/Neumayr (eds.),
p. 65; Augenhofer WRP 2006, 169, 173.

83 Moreover, Sec. 871 para. 2 ABGB allows rescission if the misconception concerns circumstances the other
party was obliged by law to disclose. This leads to the question if, for example, Sec. 2 para. 4 UNG
(misleading commercial practices through omission) fulfils Sec. 871 para. 2 ABGB. The limited scope of
this contribution does not allow for elaboration on this question. For an analysis and further reference,
see e.g. Bollenberger (2011) in: Schenk/Lovrek/Musger/Neumayr (eds.), p. 74-77.

84 For details, see e.g. Riedler “§ 871 ABGB”, recs. 7 and 12-14 in: Schwimann/Kodek (2014);
Bollenberger (2011) in: Fischer-Czermak and others (eds.), p. 877, p. 880-883; Bydlinski OBA 2010, 646,
647.

85 Cf. e.g. Bollenberger (2011) in: Fischer-Czermak and others (eds.), p. 881.

86 Bollenberger (2011) in: Schenk/Lovrek/Musger/Neumayr (eds.), p. 72.

87 Cf. e.g. Bollenberger (2011) in: Fischer-Czermak and others (eds.), p. 883.

88 See also Augenhofer WRP 2006, 169, 173.

8 For further reference, cf. Riedler “§ 871 ABGB” recs. 22-29 in: Schwimann/Kodek (2014).
% Augenhofer WRP 2006, 169, 173.

! Koppensteiner Bl 2015, 137, 147; Thoni 0JZ 2010, 698, 702.

92 Griss JBI 2005, 69, 71 seqq.

9 Kodek/Leupold “§ 16 UWG” rec. 24 in: Wiebe/Kodek (2016); Henning-Bodewig GRUR 1981, 164,
173 seq; Nennen GRUR 2005, 214, 220 seqq.

% Cf. eg OGH 28.03.2007, Ob 111/06h; OGH 28.09.1950, 1 Ob507/50; Riedler “§ 871 ABGB” rec. 19 in:
Schwimann/Kodek (2014); Fezer WRP 2003, 138 seq.

95 Cf. Bollenberger (2011) in: Schenk/Lovrek/Musger/Neumayr (eds.), p. 73.
% Bollenberger (2011) in: Schenk/Lovrek/Musger/Neumayr (eds.), p. 73.
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‘Erklarungsirrtum’.®” By contrast, consumers cannot rescind the contract if they are
wrong about their underlying motive, e.g. if they order a good to increase his chances
of winning a competition.®® In this context, it should be noted for the sake of
completeness that Sec. 5¢ KSchG states that an entrepreneur who sends promises of
a prize or a similar notification to a consumer shall deliver such prize to the consumer
if the design of such notification has created an impression in consumers that they
have won the prize.%® Moreover, in blatant cases the consumer may be granted a right
of rescission because of ploy or duress pursuant to Sec. 870 ABGB. 1

Since in Austria the law of mistake is based on the idea that the other party (who
must have adequately caused the misconception) does not deserve protection, it
cannot be applied to the detriment of a retailer who himself was unaware of the basis
of the misconception (cf. Sec. 875 ABGB).!°* On the other hand, the non-fault based
warranty rights allow for claims also against the retailer.

4. The principle of culpa in contrahendo (precontractual liability)

The consumer may claim damages for incurred expenses caused by unfair commercial
practices, particularly by misleading advertising, pursuant to the principle of culpa in
contrahendo (c.i.c).!%? For example, consumers may have expenses for driving to the
outlet of a retail business, only to find out that the special offer they were looking for
ran out of stock.!®®> Some commentators argue that the advertising does not in itself
create a confidence in the consumer requiring protection.!®* However, it seems more
convincing to apply the principle of c.i.c in such cases.!® The role of pre-contractual
liability is especially to include the period prior to the conclusion of a contract. % If the
seller expresses a certain promise in its advertising, it creates a certain confidence in
the consumer which deserves protection.'®” Consumer cannot be expected to know
that they cannot trust the promotional statement of the seller.'°® If so, there would be
a conflict between the legal situation prior to the conclusion of a contract and after the
conclusion of a contract. % If the parties conclude a contract, a promotional statement
is indeed relevant provided that it was not merely puffery. As discussed above, it can
be the basis for claims based on non-conformity, or it can lead to the right of
rescission in cases of misconception. Therefore, it is not convincing to argue that a
promotional statement only gains legal relevance at the time of concluding a
contract.!'® It is rather the purpose of the principle of c.i.c. to protect the consumer
from unfair commercial practices prior to the conclusion of a contract.!! Likewise the
UCPD applies to unfair commercial practices in B2C relationships prior, during and
after sales transactions.'’® Moreover, the recognition of liability according to the
principles of c.i.c. does not create an unpredictable liability risk for the business

7 For more details on “Erkldrungsirrtum”: Riedler “§ 871 ABGB”, recs. 8-11 in: Schwimann/Kodek (2014).
8 Cf. Sack GRUR 2004, 630.
% See for more information Kolba/Leupold (2014), p. 188 seq.

100 For further reference, cf. Riedler “Sec. 870 ABGB” in: Schwimann/Kodek (2014); see also
Bollenberger (2011) in: Fischer-Czermak and others (eds.), p. 887.

101 Cf, Riedler “Sec. 871 ABGB”, rec. 1 in: Schwimann/Kodek (2014).

102 5ee also Augenhofer WRP 2006, 169, 175. For the principle of culpa in contrahendo cf. e.g.
Koziol (1984), p. 70 seqq.

103 5ee for example OGH 26.4.2005, 4 Ob 65/05w.

104 Cf, e.g. K6hler GRUR 2003, 271; see also Alexander (2002), p. 140, 144 seqq.

105 sack GRUR 2004, 628; Lehmann (1981), p. 295 et seqq; Lehmann NJW 1981, 1233, 1239 seqq.
106 Cf, Koziol (1984), p. 70 et seqq.

107 See also Leupold OBl 2010, 164, 169.

108 This argument has already been brought forward by the author in Augenhofer WRP 2006, 169, 175. See
for the contrary opinion Koéhler GRUR 2003, 271.

109 Augenhofer WRP 2006, 169, 175.
10 Byt cf. e.g. Kohler GRUR 2003, 267; Alexander (2002), p.145 et seqq.
11 Cf, e.g. Lehmann NJW 1981, 1233, 1239.

112 gee also for the intersection between unfair competition law and contract law Bydlinski (2013), p. 596-
630; Micklitz/KeBler GRUR Int. 2002, 885, 890; Schulte-Nolke ZGS 2003, 41.
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party.!'3 Every business party has the freedom to choose whether to act fairly and to
put (without additional costs) a note on his sales announcement as to how long the
special offer will last. In the case we began with, the retailer could have indicated on
his website that the special offer had ended. Moreover, the principle of c.i.c. contains
pre-contractual informational duties.'’* Hence, if consumers trusted the misleading
advertising statement of the seller, they can invoke c.i.c.!'® In this regard, it does not
matter for the application of c.i.c. if a contract has been concluded or not.!!® If
consumers can prove that they would not have concluded the contract otherwise, they
have a right to terminate the contract.'!’ Moreover, the principle of c.i.c. allows the
claiming of damages if the preconditions of Sec. 1295 ABGB are met.!'® In some
cases, however, consumers will not have suffered economic damages. In the absence
of the misleading statement or if the seller had provided them with the relevant
information, they simply would not have concluded the contract.!® Considering that
the UWG also aims at protecting economic self-determination, the contracting party
must be allowed to invoke c.i.c.'®® For the relationship between c.i.c. and warranty
rights, this means that they do not exclude each other: While the former aims at
protectliglg the freedom of will, the latter protects the equivalence of payment and
goods.

Only consumer organisations showed some interest in the introduction of specific
contractual remedies for breach of the UCPD. Other stakeholders advocated against
such contractual remedies.

1.2. Contract conclusion and performance

1.2.1. Effectiveness of the current rules in establishing a high level of consumer
protection

What is the effectiveness of the UCTD (i.e. the national laws transposing it) in terms
of:

e The overall effectiveness of the principle-based approach under this Directive;

Standard contract terms were regulated in Austria already prior to the transposition of
the UCTD, as Sec. 6 KSchG (which dates from 1979) as well as Sec. 897 para. 3 ABGB
already provided such control long before the UCTD was passed.'?> Hence, the
transposition of the UCTD led only to small changes. The most important change
results from the codification of the transparency requirement (see Sec. 6 para. 3
KSchG).!?3

As the principle-based approach of the UCTD has been known in Austria since the
introduction of Sec. 897 para. 3 ABGB, stakeholders did not report any difficulties.

113 See for that argument Kohler GRUR 2003, 271.

114 Koziol/Welser (1992), p. 206 seq. See also Welser 0JZ 1973, 282 seqq.
115 Cf, e.g. Leupold OBI 2010, 164, 169.

116 Cf, Koziol/Welser (1992), 139.

117 Cf, e.g. Leupold OBI 2010, 169.

118 Koziol/Welser (1992), p. 139.

119 See also Augenhofer WRP 2006, 169, 175.

120 Cf, recital 14 to the UCPD. See also Augenhofer WRP 2006, 169, 175.

121 Cf, Ofner “§ 922 ABGB”, rec. 32 in: Schwimann/Kodek (2014); Koziol/Welser (1992), p. 267 (regarding
the law of mistake and warranty rights).

122 The criteria for determining whether a standard term became part of a contract are stated in Sec. 864a
ABGB, cf. Bollenberger, “§ 864a ABGB”, rec. 9 seq. in: Koziol/Bydlinsky/Bollenberger (2014).

123 Kjendl (1997), p. 220.
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e The practical effectiveness of the indicative list of unfair terms annexed to the
Directive, in particular its application in practical cases; [Key aspects to consider
are: How is the indicative list of the Directive interpreted in your MS? Does this
work in practice or are there problems?]

The different terms of the indicative list partly overlap with the provisions in
Sec. 6 para. 1 and 2 KSchG. This section covers terms which are not binding for the
consumer (black list) under any circumstances'?* (ex tunc effect).'?® By contrast,
Sec. 6 para. 2 KSchG lists terms which are not binding for the consumer unless the
business proves that the given term was individually negotiated.

The listed terms provide guidance when interpreting the general clause established in
Sec. 879 para. 3 ABGB.'?® Both the indicative list of the UCTD and the provisions in
Sec. 6 KSchG are considered not to be conclusive, instead being flexible enough to
ensure that all problematic cases are covered.

It is important to note that the Austrian Supreme Court of Justice held that a term
stating that the contract was individually negotiated is void pursuant to
Sec. 6 para. 1 No. 11 KSchG).'?’

e Whether the "black" and/or "grey" list of unfair contract terms adopted in certain
Member States represent an advantage for consumer protection compared to the
purely indicative list of the Directive; [Note: If a black/grey list exists in your
country, key aspects to consider are: How does the list work in practice? Does it
make a difference to have such a list?]

The two black lists in Austria work very well in practice: Courts apply the list and the
general clause extensively.

e The effects of limiting a court decision establishing the unfairness of an unfair term
to the individual relationship between the specific trader and the consumer, rather
than, for example, extending the effect of such court decision to all contracts
concluded with a given trader, even outside injunctions under Article 7(2) of the
Directive, or to all contracts containing the same contract term; [Key aspects to
consider are: In your country, have the effects of court decisions establishing the
unfairness of an unfair term been extended to all contracts of the trader concerned
or to the contracts of any other trader containing such a term? If so, how does this
work in practice? What are the impacts on businesses? If there are no such effects
of court decisions on unfair terms: what are the effects of this situation?]

According to Austrian law, court decisions have effect only inter partes with regard to
the subject matter in dispute, Sec. 411 Austrian Civil Procedure Code
(‘Zivilprozessordnung’, ZPO),'?® Sec. 12 ABGB. An extension regarding unfair contract
terms law is neither in existence nor planned.

The general clause and the concretisations can only protect the respective parties to
the contract.'?® This applies to private persons submitting an individual lawsuit and
also to injunction proceedings under Sec. 28 seq. KSchG.!*° Therefore, if a term used
by a business is considered to be void by a court decision, another business using the
same term is not bound by this specific decision. Nevertheless, the second business
has to fear subsequent lawsuits as court decisions at higher instances are usually
highly influential for future cases at first instance.

124 schurr “§ 6 KSchG”, recs. 1, 6 in: Fenyves/Kerschner/Vonkilch (2006).
125 | anger “§ 6 KSchG”, rec. 1 in: Kosesnik-Wehrle (2015).

126 Riedler “§ 879 ABGB”, rec. 35 in: Schwimann/Kodek (2014).

127 0GH 11.10.2006, 7 Ob 78/06f.

128 Federal Law Gazette (BGBI.) No. 113/1895, recently amended by Federal Law Gazette (BGBI.) I,
No. 54/2015.

129 Riedler “§ 879 ABGB”, rec. 40, in: Schwimann/Kodek (2014).
130 | anger “§ 28 KSchG”, rec. 1 in: Kosesnik-Wehrle (2015); see also answers given under 1.3.
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In order to simplify this outcome, standard terms have to be handed over to
associations who request them, in accordance with Sec. 28 para. 2 KSchG; also, the
publication of court decisions is codified under Sec. 30 KSchG, Sec. 25 UWG.!3!

e The overall effectiveness of the contractual transparency requirements under the
Directive;

Since the transposition of the UCTD’s transparency requirement in Sec. 6 para
3 KSchG, a large number of decisions have been based on this provision. This shows
that Sec. 6 para. 3 KSchG has become a very important part of Austrian unfair
contract terms law.'3? Due to the high amount of case law in this specific field of law,
the level of consumer protection has increased noticeably.!*®* One stakeholder,
however, expressed the fear that Austrian courts apply Sec. 6 para. 3 KSchG too
extensively, making it too difficult for businesses to forecast whether a term will be
considered as transparent or not.

e Whether the extensions of the application of this Directive (to individually
negotiated terms or to terms on the adequacy of the price and the main subject-
matter) put in place in certain Member States represent an advantage for consumer
protection. [Note: Question only relevant for MS that have put in place extensions
of application of UCTD]

Under Austrian Law, neither Sec. 879 para. 3 ABGB nor Sec. 6 KSchG are applicable to
the main subject matter. This question is rather one of general civil law,
cf. Sec. 879 para. 2 line 4 and Sec. 934 ABGB.***

The listed terms in Sec. 6 para. 1 KSchG are considered void, regardless of whether
they are standard contract terms or individually negotiated terms.!*® According to
some stakeholders, this level of protection assures a certain advantage as the
respective differentiation becomes redundant.

An extension of the application regarding the adequacy of the price has not been
established.

e The effectiveness of the sanction foreseen by the UCTD for unfair contract terms
(term is not binding). [Key aspects to consider are: How does this sanction work in
practice? Does it help consumers? Do the national courts take up the active role
imposed by the Court of Justice (invoking unfairness ex officio, taking measures of
instruction)? Is it sufficient to have CJEU guidance in this regard? Is there
administrative remedy in this area for consumers?]

The majority of legal scholars as well as stakeholders consider the effectiveness of the
sanction as positive overall. In this respect, see also the answers given above.

However, some stakeholders pointed out that it could be helpful to codify the ex officio
approach, which has been implemented due to the CJEU Asbeek judgment,!*® at least
in cases that fall under the scope of application of the Directive.!*” This ex officio
approach differs from the general rule of Austrian procedural law that a consumer has
to plead a procedural defence before court, in order for the term to be declared as
void.

131 prunbauer-Glaser/Seidelberger (2015), p. 254.
132 | anger “§ 6 KSchG”, rec. 107 in: Kosesnik-Wehrle (2015).

133 OGH 17.02.2016, 7 Ob5/16k; OGH 25.07.2014, 5 Ob 118/13h; OGH 30.08.2012, 2 Ob 59/12h;
Schurr “§ 6 KSchG”, para. 3, rec. 3 seq. in: Fenyves/Kerschner/Vonkilch (2006).

134 Bollenberger “§ 879 ABGB", rec. 22 in: Koziol/Bydlinski/Bollenberger (2014).
135 Schurr “§ 6 KSchG”, rec. 7 in: Fenyves/Kerschner/Vonkilch (2006).
136 ECLI:EU:C:2013:341 (Asbeek).

137 Langer “§ 6 KSchG”, rec. 6a in: Kosesnik-Wehrle (2015); Schurr “§ 6 KSchG”, rec. 12 seq. in:
Fenyves/Kerschner/Vonkilch (2006).
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As far as CJEU guidance is concerned, some scholars point out that the guidelines do
not provide the necessary clarity when applied to individual cases.!3®

There is no administrative remedy for consumers in this area.

e In a forward looking perspective: Are there other measures that could improve the
effectiveness of the UCTD in establishing a high level of consumer protection in
your country? Would a graphical presentation model improve the readability and
comprehension by consumers of the T&Cs? Are there best practices or lessons
learnt in your country that could be relevant for other EU countries?

Some stakeholders pointed out that the question whether a term concerns the main
subject matter is still heavily discussed in each individual case, which leads to legal
uncertainty. Therefore, either the whole differentiation should be dropped in the future
or — subsidiary to that - a clearer definition should be provided in order to facilitate
legal certainty.

Furthermore (as mentioned above), according to some stakeholders a legal
codification and clarification regarding the ex officio approach would be useful. In
addition, the European view regarding the possibility of reducing an unfair term to its
legally permitted core (‘geltungserhaltende Reduktion’) should be stated as well.

However, all stakeholders stressed the importance of the ‘minimum harmonisation’
approach of the UCTD. Hence, a change in this matter is not considered to be
necessary.

As far as graphical models are concerned, stakeholders doubt their effectiveness in
practice and therefore do not support their implementation.

1.2.2. Effectiveness of the current rules in eliminating obstacles to the Internal Market

What is the effectiveness of the UCTD (i.e. the national laws transposing it) in
eliminating obstacles to the Internal Market in terms of:

e Whether the application of the general fairness clause in different Member States
shows disparities in the understanding of this principle and, if so, whether
disparities have an impact on cross-border trade; [Key aspects to consider are: Do
national differences in the application/implementation of the Directive play a role
for businesses? Have these differences led to changes in their business strategy?
Have these differences caused problems?]

With the exception of the early ruling Freiburger Kommunalbauten,3® the CJEU leaves
to the national courts the ultimate decision as to whether a particular term is unfair or
not. As a consequence, it is difficult to develop uniform European standards for unfair
terms and there is a possibility that disparities may occur.

However, none of the stakeholders mentioned any disparities in Austria having an
impact on cross border trade.

e Whether any of the extended indicative lists, "black" and/or "grey" lists of unfair
contract terms adopted in certain Member States represent a barrier to cross-
border trade;

e Whether the other extensions of the application of this Directive (i.e. to individually
negotiated terms and to terms dealing with the adequacy of price and main subject
matter) in certain Member States represent a barrier to cross-border trade.

So far no evidence was found. None of the stakeholders mentioned any problems.

138 | anger “§ 6 KSchG”, rec. 4 in: Kosesnik-Wehrle (2015) with reference to ECLI:EU:C:2014:282 (Késler).

139 ECLI:EU:C:2004:209 (Freiburger Kommunalbauten GmbH Baugesellschaft & Co. KG v. Ludger Hofstetter
and Ulrike Hofstetter).
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1.2.3. Relevance for business-to-business transactions

Regarding the area of contractual fairness and in relation to the Unfair Contract Terms
Directive, please analyse:

e Whether there is a need to strengthen the protection of businesses, especially SMEs
and in particular micro enterprises, with regard to unfair contract terms;

As Sec. 879 para. 3 BGB applies to B2B relations too, and Sec. 6 KSchG is used to
interpret the general clause of that provision (despite the fact that it is not directly
applicable to B2B relations), no need to further strengthen the protection of
businesses was reported.

e Whether the system of protection established by the Directive, based on the
concept of good faith and the significant imbalance in the parties' rights and
obligations, would be appropriate for B2B transactions;

The answer to this might be yes, as the respective sections are already applicable to
B2B transactions. The bargaining power and the level of weakness are always
determined individually and with reference to the current situation.*°

e The appropriate scope of B2B protection against unfair contract terms - should the
protection, if at all needed, extend to individually negotiated terms, the main
subject-matter of the contract and the adequacy of the price;

It has been argued that the need to distinguish whether a term regulates the main
subject matter or not leads to uncertainty, as no clear definitions are provided. As a
result, individual court decisions might differ slightly.'*! However, as the current
system regarding B2B transactions seems to work quite well in practice (see the
answers given above), stakeholders do not report any need for such an extension.
Hence, an extension is not planned or necessary.

e Whether there are specific contractual terms often used in B2B transactions which
could be regarded as unfair in all circumstances or presumed to be unfair;

Whether a term in a B2B relationship is unfair or not is more difficult to determine
than in B2C relationships because it is presumed that neither one of the parties is in a
weaker bargaining position per se. This is why it is inevitable that the individual
situation of the contracting parties is taken into account in each case. None of the
stakeholders indicated that there are any specific contractual terms which could be
regarded as unfair in all circumstances or presumed to be unfair.

e Whether there is a need for contractual transparency requirements in B2B
transactions, similar to the requirement of plain, intelligible language in the
Directive;

Under Austrian Law, the transparency requirement in Sec. 6 para. 3 KSchG does not

apply to B2B transactions directly. Some scholars have argued that the provision could

be applied to B2B relationships by way of analogy or that the transparency
requirement could be read into Sec. 879 para. 3 ABGB.** Businesses can equally be in
need of protection from non-transparent terms.'** Other scholars reject this approach

140 | anger “§ 6 KSchG”, rec. 2 with references to OGH 09.06.1999, 7 Ob 105/99p; and
“§ 879 para. 3 KSchG” recs. 32, 34 in: Kosesnik-Wehrle (2015).

141 Langer “§ 879 para. 3 KSchG”, rec. 7 seq. in: Kosesnik-Wehrle (2015).

142 Cf, for an overview of the issue with further references Parapatits (2008) in: Knyrim/Leitner/Perner/Riss
(eds.), p. 35, 37 seq.

143 | eitner (2005), p. 130 seq.
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and argue that businesses can be expected to put more effort into understanding
contract terms.!** The question has also not been decided by the Supreme Court of
Justice thus far, though one decision mentions that taking transparency issues into
account when applying Sec. 879 para. 3 ABGB in B2B cases is worth considering.*

e Whether an extension of the Unfair Contract Terms Directive to B2B transactions
can bring benefits for cross-border trade;

e Whether the consequences of such an extension would have an effect on innovation
by or market opportunities for SME providers/suppliers;

e Whether the benefits of extending the scope to business-to-business transactions
would exceed the negative consequences of such an extension.

Austrian - as well as German - law already knows such an extension. Hence, it seems
that such an extension would not hinder cross-border trade.

1.3. Injunctions

1.3.1. Effectiveness of the current rules in establishing a high level of consumer
protection

What is the effectiveness of the ID (i.e. the national laws transposing it) in terms of:

e To what extent is the use of the injunction procedure in your country contributing
to the reduction in the number of infringements to consumer protection rules and
reduction in consumers' detriment?'4®

The ID is transposed into Austrian law by Secs. 28 and 28a KSchG and Sec. 29
para. 2 KSchG as well as Sec. 14 UWG. However, injunction proceedings were already
possible prior to the transposition of the ID since the initial version of the KSchgG,
which entered into force in 1979, had already contained a provision on injunctions.*’

According to Sec. 28 KSchG, injunction proceedings may be brought against any
natural or legal person whose standard terms and conditions contravene a statutory
prohibition or are contrary to public policy. The organisations with standing include the
Association for Consumer Information, the Austrian Economic Chamber, the Federal
Chamber of Labour, the Council of Austrian Chambers of Agricultural Labour and the
Austrian Trade Union Federation (Sec. 29 KSchG).'*® Consequently, individual
consumers have no locus standi. It should also be noted that an individual consumer
cannot oblige an organisation to bring a claim. Annex I of the Directive is implemented
in Sec. 28a para. 1 KSchG. This provision provides for injunctions against traders
contravening laws in connection with doorstep transactions, negotiations away from
business premises, consumer loan relationships, package tour arrangements, time
share relationships, distance sales, the agreement of unfair terms, legal or commercial
warranties for the purchase of manufacturing of movable tangible assets or in
connection with IT services in e-commerce transactions, investment and asset
management services, payment services or the act of issuing e-money as well as the
laws transposing Directive 2006/123/EC.*° The provision also allows for injunctions
against a trader who violates the rule on general information requirements

144 Kath (2007), p. 226 seqq; against an analogous application of Sec. 6 para. 3 also
Schurr “§ 6 para. 3 KSchG”, rec. 8 in: Fenyves/Kerschner/Vonkilch (2006).

145 OGH 15.10.2003, 7 Ob 146/03a.

146 Consumers' detriment should be understood as consumers' financial loss caused or that could have been
caused by the infringements as defined by article 1(2) of the Injunctions Directive.

147 Langer “§§ 28-30 KSchG”, rec. 2 in: Kosesnik-Wehrle (2015).
148 Rechberger/Simotta (2010), rec. 156 seq.

149 Directive of the European Parliament and of the Council of 12.12.2006 on services in the internal market
(0J L 376,27.12.2006, p. 36).
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(Sec. 5a KSchG) or the rule regarding payments for phone costs (Sec. 6b KSchG), the
rule regarding additional payments (Sec. 6c KSchG), the rules regarding the
performance deadline (Sec. 7a KSchG) or the passing of risk (‘Gefahrenibergang’)
(Sec. 7b KSch@G), the rule on alternative dispute resolution (Sec. 19 ASTG) or the rules
on online dispute resolution (Art. 14 para. 1 and 2 Regulation (EU) No. 524/2013)*° -
by covering those violations, as well as with the inclusion of the rules on investment
and asset management services, payment services and the act of issuing e-money,
Sec. 28a para. 1 KSchG goes beyond the Directives mentioned in Annex I to the
UCTD. ! No. 11 of the Annex UCPD has been transposed in Sec. 14 UWG. No. 9 of the
Annex Directive 2001/83/EC'*2 has been transposed into Austrian law by Sec. 85a Act
on medical products!®®.>* Sec. 28a para. la KSchG goes beyond the scope of
application of the Directive as well and covers nursing home contracts. Contrary to
Sec. 28 KSchG, Sec. 28a KSchG does not require the use of standard contract
terms.!®® It sanctions certain - unfair - practices.’®® However, the scope of
Sec. 28a para. 1 KSchG is also narrower compared to Sec. 28 KSchG since it
enumerates the situations covered and presupposes a violation impairing the general
interests of consumers.!®” Sec. 28a KSchG is not subsidiary to Sec. 28 KSchG
(contrary to the corresponding provisions in German law, Secs. 1 and 2 UKlaG).!*®
Accordingly, the use of unfair terms is covered by both provisions if the term in
question forms part of standard contract terms and also violates one of the provision
enumerated in Sec. 28a KSchG.*°

Both stakeholders and legal scholars consider the injunction procedure as a very
helpful tool to combat violations of consumer protection laws.!®° They also point out,
however, the lack of (sufficient) protection for individual consumers regarding the
consequences of a violation of consumers rights. In particular, there is no claim for
remedial action under the KSchG.!®' This has been especially criticised by
stakeholders, who highlighted the lack of efficient means to either redress ongoing
faults or skim profits of the trader (see also the reform proposals below). Some
stakeholders also argue that the introduction of a remedial action in the KSchG is
necessary in order to satisfy the effectiveness principle under European law, as only a
remedial action guarantees effective law enforcement and effective deterrence.

e What measures in your national legislation on injunction procedure are considered
to be particularly effective, if any: measures regarding the cost of the procedure,
the summary procedure, the publication of the decision and/or the publication of a
corrective statement, the sanctions for non-compliance with the injunction order
(Art. 2(1) of the Injunctions Directive), the prior consultation (Article 5 of the
Injunctions Directive), and the effects of the injunction order?

In Austria, the costs of court proceedings in general (and thereby also injunction
procedures) are borne by the losing party. Stakeholders point out that this might lead

150 Regulation (EU) No. 524/2013 of the European Parliament and of the Council of 21.05.2013 on online
dispute resolution for consumer disputes (OJ L 165, 18.06.2013, p. 1)

151 However, these additions to Sec. 28a KSchG were made to transpose other EU Directives not mentioned
in the Annex, see Langer “"§§ 28-30 KSchG"” rec. 32a in: Kosesnik-Wehrle (2015).

152 Directive 2001/83/EC of the European Parliament and of the Council of 6.11.2001 on the Community
code relating to medicinal products for human use (OJ L 311, 28.11.2001, p. 67).

153 “*Arzneimittelgesetz (ArzneimittelG)”, Federal Law Gazette (BGBI.) I, No 77/1983.
154 See also Langer “§§ 28-30 KSchG” rec. 32a in: Kosesnik-Wehrle (2015).

155 Kathrein/Schoditsch “§ 28a KSchG” rec. 1 in Koziol/Bydlinski/Bollenberger (2014); Kithnberg (2005),
p. 122.

156 See e.g. Apathy “30 KSchG” rec. 23 in: Schwimann/Kodek (2015).

157 Donath “§ 28a KSchG” rec. 2 in: Schwimann (2015).

158 Kiihnberg (2005), pp. 127-128.

159 Eccher “§ 28 KSchG™ rec. 4 in: Fenyves/Kerschner/Vonkilch (2006).

160 | anger “§§ 28-30 KSchG” rec. 1 in: Kosesnik-Wehrle (2015).

161 See e.g. Riss RAW 2007, 395, 398. Sec.15 UWG, conversely, establishes a claim for remedial action.
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to interim injunctions being pursued reluctantly since organisations with locus standi
might be afraid of the high costs in the event of losing the case. In this regard,
particularly interim legal relief is not as efficient as it could be. Due to limited funding,
organisations have to evaluate which cases to take on. Moreover, the effects of the
decision are insufficient. Firstly, there is no claim to remedial action. Secondly, a
decision is not binding on other courts and consumers!®? but only inter partes (see
also the reform proposals, below, being made to the EU legislator). However, the
‘indirect effect’ of a decision on individual consumer proceedings should be noted:
pursuant to Sec. 28 para. 1 clause 2 KSchG, traders cannot invoke standard contract
terms which have been found unlawful. Furthermore, the Austrian Supreme court
allows businesses a period of about four months in order to adapt contracts®® - a
practice which is highly criticised by stakeholders.

By contrast, both stakeholders and legal scholars assess the effect of the publication
of decisions more positively'®* (even though the winning party is obliged to finance the
publication in advance and can then claim back the costs, which creates (in-)solvency
risks).'®> On the other hand, there are shortcomings in this area, too: if the plaintiff
loses the case, the defendant has also a right to have the decision published, stating
that his terms are lawful.'®® This again causes high costs and might deter
organisations with standing from initiating an injunction in the first place. The
sanctions for non-compliance with the injunction order follow from general procedural
law (Secs. 346 et seqq. Enforcement Act).!®” The sanctions can include payments up
to EUR 100 000 a day. However, in practice the amounts are usually much lower.
Furthermore, Austria has not introduced a compulsory procedure requiring the party
who seeks an injunction to achieve the cessation of the infringement in consultation
with the defendant prior to formal proceedings (see Article 5 of the Directive).®®
However, experts consider such consultation necessary since it is not quite clear
among Austrian scholars whether - and, if so, under what conditions - a cease-and-
desist statement issued by a trader precludes an injunction (see
Sec. 28 para. 2 KSchG). Moreover, if prior consultation take place, there is no rule
determining the allocation of costs.

e Has your country extended the scope of application of the injunction procedure
beyond the pieces of EU legislation listed in the Annex I to the Injunction Directive?
If yes, what are the additional consumer rights covered?

The scope of application of the injunction procedure has been extended beyond the
pieces of EU legislation listed in Annex I of the Directive in Sec. 28a para. 1a KSchG so
as to include nursing home contracts. For further extensions, see the answer to the
first question above.

e Analysis of the obstacles to the effective use of the injunction procedure, in
particular by analysing which progress in removing obstacles has been made and/or
new difficulties that have emerged in your country since 2012.

Again, experts point to the shortcomings with regard to interim legal relief. Moreover,
several obstacles regarding injunction actions against traders from other countries are
perceived as rather difficult to overcome (see below).

162 | anger “§§ 28-30 KSchG” rec. 1 in: Kosesnik-Wehrle (2015).

163 See e.g. OGH 28.01.2009, Az. 10 Ob 70/07b, RdAW 2009, 355, 401; Rechberger “§ 409" rec. 1b in:
Rechberger (2014).

164 See e.g. Apathy “§ 30 KSchG”, rec. 2 in: Schwimann/Kodek (2015).
165 See on the publication requirement Langer “§§ 28-30 KSchG” rec. 10 seqq. In: Kosesnik-Wehrle (2015).
166 See also Langer “§§ 28-30 KSchG”, rec. 10b in: Kosesnik-Wehrle (2015).

167 “Exekutionsordnung (EO)”, Imperial Law Gazette (RGBI.) I, No. 79/1896, recently amended by Act of
11.08.2014, Federal Law Gazette (BGBI.) I, No. 69/2014 Federal Law Gazette (RGBI.) No 79/1896.

168 | anger “§§ 28-30 KSchG” rec. 40 in: Kosesnik-Wehrle (2015).
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e In a forward looking perspective: Should the coverage of the Injunctions Directive
be extended (by including additional legislation into Annex I to the Directive)? If so,
which EU legislation should be included? Are there other measures that could
improve the effectiveness of the ID in establishing a high level of consumer
protection? Should the scope of the Injunctions Directive be extended to the
protection of collective business' interests? Are there best practices in your country
that could be relevant for other countries and considered as model for the
injunction procedure at EU level?

The fact that other courts and consumers are not bound by a decision is one of the
biggest deficiencies in Austrian injunctions law. Not least due to the CJEU’s decision in
Invitel,!®® the Union’s legislature should consider implementing a rule stating that a
decision is binding on all consumers concerned.'’® Moreover, EU legislation could
provide for a claim of remedial protection. Such a claim could include the skimming of
profits. Furthermore, in the area of telecommunication law, judicial relief could be
enhanced (in particular within the scope of the Universal Service Directive).'’! Finally,
the EU legislature could rethink the requirement that a measure must harm ‘the
collective interest of consumers.’'’? This is often hard to prove. Therefore, this
requirement should be abolished or at least a rebuttable presumption could be
introduced.

1.3.2. Effectiveness of the current rules in eliminating obstacles to the Internal Market

What is the effectiveness of the ID in eliminating obstacles to the Internal Market in
terms of:

e How effective is the injunction procedure in addressing infringements originating in
another EU country?

This is considered very difficult in practice. First of all, these difficulties include the
general risks that are known to effect the fight against infringements of the law in
other countries (difficulties regarding, for example, notification of the claim, difficulties
of proof, travel expenses for witnesses, translation costs, knowledge of the law/higher
risk of losing the case etc.). More specific difficulties are listed below.

o How effective is it to address infringements originating in another EU country that
qualified entities in your country are enabled to seek injunctions in the other
Member State (Article 4 of the Injunctions Directive)?

Practitioners consider cross-border enforcement to be very difficult, since the costs are
considered as quite high and such court actions are subject to considerable legal
uncertainty. The risks involved include not only language barriers but also risks due to
different procedural and substantive laws. Moreover, qualified entities are in need of
specific rules regarding international jurisdiction and the applicable law in order to
reduce legal uncertainty. This is especially true for consumer entities who - according
to the jurisprudence of the CIJEU - do not fall under the jurisdiction over consumer
contracts (Art. 17 Brussels I Regulation).!”?

169 ECLI:EU:C:2012:242.
170 See also Langer “§§ 28-30 KSchG”, rec. 1 in Kosesnik-Wehrle (2015).

171 Directive 2002/22/EC of the European Parliament and of the Council of 07.04.2002 on universal service
and users’ rights relating to electronic communications networks and services.

172 Art. 1 para. 2 of Directive 2009/22/EC of the European Parliament and of the Council of 23.04.2009 on
injunctions for the protection of consumers’ interests.

173 Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12.12.2012 on
jurisdiction and the recognition and enforcement of judgments in civil and commercial matters (recast)
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e In a forward looking perspective: Are there non-legislative or/and legislative
measures that could improve the effectiveness of the injunction procedure in
addressing infringements originating in another EU country? Are there best
practices in your country that could be relevant for other EU countries and could be
considered as a model for the injunction procedure at EU level?

Stakeholders suggest different means to improve the effectiveness of the Directive,
including a better enforcement of judgments. This proves problematic with regard to
subsequent violations, because in some countries penalty payments are already
included in the judgment, whereas in Austria, for instance, they are determined later
by a different court. Hence, it remains unclear whether a court from a different
country can later order this penalty payment, i.e. whether this court has the
competence to do so.

Moreover, stakeholders argue that consumer entities should fall under
Art. 17 seq. Brussels I regulation. At least the mosaic principle established by the
CJEU'* should be abolished. Equally, it has been suggested that one could consider
establishing a Europe-wide legal effect of a national court’s decision. Quite problematic
is the question of the applicable substantive law. This is especially relevant in
countries such as Germany and Austria, where the provisions regarding the right of
action in injunction proceedings are part of the substantive law, too. It should be
clarified that this type of arrangement does not preclude the right of action in different
Member States. With regard to the question which article of the Rome II regulation
covers the claim for an injunction, one stakeholder said that from a consumer
perspective, the application of Art. 6 para. 2 Rom II Regulation'”” is preferable. The
CJEU has just recently decided likewise.!”®

1.3.3. Interplay between the Injunctions Directive and other enforcement instruments
of consumer law

Please analyse:

e Is the injunction procedure as designed by the Injunctions Directive regulated
separately in your country (in a separate legal act or as a separate procedure
regulated within the same legal act) from the enforcement procedures foreseen by
other EU Consumer Law Directives (UCPD, UCTD and by the Consumer Rights
Directive)?

Yes, they are regulated in different provisions (UCPD: Sec. 14 UWG, UCTD:

Sec. 28 KSchG, ID: Sec. 28a KSchG, CRD: part of Sec. 28a KSchG). A general

coherence is ensured by cross-references between the provisions. Moreover, Sec. 29

para. 1 KSchG establishes the same right of action with regard to claims under Sec.

28 KSchG and Sec 28a KSchG.!”” In addition, the same civil procedure rules are

applicable, too.

e If these procedures are regulated separately: What are the main differences
between them? How is the coherence between these procedures ensured? If these
procedures are regulated in a single legal act (possibly as a single procedure): In
what way do these procedures (or this procedure) go beyond measures foreseen by
the Injunctions Directive?

In theory, there should be differentiation regarding the question whether it is
necessary to discontinue the challenged activity unconditionally in response to cease-
and-desist-warnings (‘Abmahnung und Unterlassenserklarung’, Sec. 28 para. 2

174 ECLI:EU:C:1995:61 (Shevill).

175 Regulation (EC) of the European Parliament and of the Council of
11.07.2007 on the law applicable to non-contractual obligations.

176 ECLI:EU:C:2016:612 (Amazon).
177 Langer “§§ 28-30 KSchG”, rec. 4 in: Kosesnik-Wehrle (2015).
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KSchG) in order to establish that there is no risk of repetition (‘Wiederholungsgefahr’).
The Supreme Court of Justice is much stricter on this issue with regard to claims
under Sec. 28 seq KSchG. However, in practice this difference appears not to be
relevant, as the statute of limitations regarding UWG claims is rather short (cf. sec 20
UWG), and consequently cease-and-desist-warnings do not happen very often in this
context.

Furthermore, some qualified entities have only a limited right of action under the
UWG, while there are no limitations with regard to Secs. 28, 28a KSchG.'”® One
stakeholder has considered this as unfitting. With regard to the use of unfair standard
contract terms, claims can be brought both under the KSchG and the UWG, as the use
of unfair standard contract terms constitutes an unfair commercial practice, too.”®

1.4. Cross-cutting issues

1.4.1. Cost and benefits of the directives covered by the study

e To what extent is there evidence for benefits for consumers stemming from the
protection provided by both the minimum harmonised and the fully harmonised
consumer rules, e.g. in terms of benefits for consumers from the protection against
unfair commercial practices and unfair standard terms in contracts; [Note: a
relevant aspect in this context is whether the costs for consumers in exercising
their rights under these directives are limiting these benefits or not.]

When it comes to substantive law, consumers are well protected against unfair
commercial practices and unfair standard terms. In this regard, stakeholders
highlighted the contribution the PID has made to consumer information. In particular,
they pointed out that the PID not only classifies which information regarding to the
price has to be indicated, but also how this has to be done. This facilitates the
comparison of prices, which is particularly important in Austria where consumers in
areas near the border often shop in other EU states. Stakeholders also consider the
character of the PID as minimally harmonised as beneficial for consumers as in their
view each Member State can determine best what its citizens consider as
‘unambiguous, easily identifiable and clearly legible’. Also the above-mentioned
‘Charta zur Grundpreisauszeichnung’, a voluntary commitment of several businesses
that goes even beyond the PID’s scope is noteworthy.

However, these benefits are compromised by difficulties in enforcing consumer rights.
In Austria, infringements of both the UCTD and the UCPD are enforced before civil law
courts either by individual consumers or certain (qualified) organisations which can
bring an injunction. It has often been analysed that consumers tend to have a rational
disinterest in exercising their rights. This is, amongst other reasons, due to the fact
that a court procedure triggers costs while the outcome of the process is uncertain.®°
For example, in a case where the consumers’ claim is dismissed by the court, they
have to bear the costs of the court proceeding as well as those of the opposing party
(Sec. 41 para. 1 ZPO). There are some measures to confront this problem. For
instance, parties before a local court (this is the court of first instance for claims which
are not higher than EUR 15 000) are not required to be represented by a lawyer if the
claim does not exceed EUR 5000 (see Sec. 27 para. 1 ZPO). In order not to undermine
their chances to win the case without legal assistance, the court is obliged to give
reasonable hints to parties (Sec. 182 ZP0).!®! There is also the possibility to apply for
state aid (‘Verfahrenshilfe’) for people having special financial needs

178 Competitors can bring claims (for damages as well as injunctions) under the UWG but not under the
KSchG.

179 wiebe (2016), p. 320. It appears that this issue is less contested in Austria than it is, for instance, in
Germany.

180 Also Roth (2012) in: Reimann (ed.), p. 69.
181 Cf, Fucik “§ 182", rec. 1 in: Rechberger (2014).
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(Sec. 63 seqq. ZPO). Although Austrian civil procedure law does not provide a special
procedure for small claims, it is discussed to which extent Sec. 273 para. 2 ZPO
should be used to ease the procedure in the case of claims below EUR 1000. 82

Moreover, some of the obstacles consumers face in enforcing their rights are
overcome by the so-called ‘Austrian style class actions’.'®* Consumer organisations -
the VKI and BAK in particular - have used the possibility of collecting several claims
into one action under certain circumstances (‘objektive Klagehaufung’, Sec. 227 ZP0O),
a process requiring consumers to assign their claims to the organisations in order to
bring all claims in one action before one court. One of the advantages is the reduction
of legal fees for the individual consumer.

One has also to note the new ADR-procedure.'® However, it is too early to assess if it
will contribute to a more efficient enforcement of consumer law. Furthermore, in 2007
the Austrian Ministry of Justice presented a draft that provided for a group action
procedure as well as a test case procedure. The draft faced great resistance and no
further actions have been taken so far (despite the introduction of a group action as
part of the government programme). '8

e To what extent is there evidence for benefits for traders stemming from both the
minimum harmonised and the fully harmonised consumer rules, e.g. in terms of
creating a level playing field for honest traders by providing a legal basis to
eliminate or at least constrain dishonest market practices, such as the use of unfair
standard terms in contracts or unfair commercial practices, including through the
application of the Injunctions Directive;

In theory, harmonization has benefits for traders because it leads to (some) legal
certainty. This makes it easier to trade across borders, saving costs, avoiding changes
of practices etc. However, this only applies if traders can rely on a certain level of
harmonisation, i.e. that there is actually legal certainty and not a profoundly different
interpretation among the courts or an (undue) interrelation of the harmonised
consumer rules with the legal system of the other Member State in question. In
addition, it has to be noted that other factors - outside the law - have important
impact on cross-border trade as well, e.g. language barriers.

With regard to violations of the UCPD not only consumer organisations but also
competing traders can initiate proceedings, which of course can prove to be beneficial.
With regard to the use of unfair contract terms, however, one stakeholder argued that
because of the missing claim for remedial action and the fact that there is no
possibility of skimming unlawful profits either, the dishonest trader can keep the
profits of the unlawful behaviour to a great extent. This may create an incentive to
behave unlawfully to the detriment not only of consumers but also of other honest
traders.

e What are costs for traders due to the need to respect the requirements under the
directives covered by the study? [Note: Such as costs of research, legal advice and
compliance as well as the amount of time necessary to comply with the directives]

Stakeholders were mostly concerned about compliance costs caused by the multitude
of information obligations.

182 Cf, Trenker RZ 2015, 74, 78.

183 This model is often referred to as “Austrian style class actions”. In the view of the author, this label is
misleading and not well chosen since it suggests similarities with the American class action. Cf.
Augenhofer (2012) in: Festschrift Simotta, p. 39 seqq. with further references.

184 Austrian Alternative Dispute Resolution Act, Federal Law Gazette (BGBI.) I, p. 105, implementing the
Directive 2013/11/EU and the Regulation (EU) No. 524/2013.

185 See Rechberger/Simotta (2010), p. 176 seqg.
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e What are the costs involved in the public enforcement of these rules?

Please note that the enforcement system in Austria relies on the private enforcement
before civil law courts. There is certainly not any public enforcement. Although the
Austrian government is the primary funder of some private organisations and insofar
financially assists private enforcement, this does not make the system a public
enforcement system.

First, the BAK (Bundesarbeiterkammer, Federal Chamber of Labour) — which is one of
the organisations having standing to file actions - employs three members of staff
dealing with representative actions/injunctions. However, it is difficult to assess the
exact amount of costs involved. In particular, there is the risk of losing the process
with the consequence of bearing all costs (see above). The risk of litigation costs has
been estimated at about EUR 30 000. However, it should be noted that the suits
brought by the BAK have been highly successful.

Secondly, the Federal Ministry of Labour, Social Affairs and Consumer Protection
finances the VKI (Verein fir Konsumenteninformation, Association for Consumer
Information) with around EUR 640 000 a year in order to cover wages and the risk of
litigation costs. Furthermore, there might be additional funding for some cases. Here,
too, most of the cases are won with the consequence that actual litigation costs are
relatively low. In addition to that, the Federal Ministry of Labour, Social Affairs and
Consumer Protection employs two academics who are in charge of selecting and
monitoring the proceedings (costs: around EUR 200 000 per annum). '8¢

e Are there indications that the directives covered by the study are not implemented
in your country in a cost-effective manner?

e Could the costs for implementing and enforcing the rules of the directives covered
by the study be reduced without lowering the level of protection for consumers? If
so, how?

Regarding the UCTD and ID, some stakeholders would consider the implementation of

a claim for remedial action to be more cost-efficient approach. It was mentioned that

abolishing overlapping information duties may reduce costs.

186 Conversely, the also-mentioned “Schutzverband gegen den unlauteren Wettbewerb” is funded privately,
mainly by its members, such as business associations or firms.
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1.4.2. Interplay with EU sector-specific consumer protection legislation

Regarding the interplay of the horizontal EU consumer legislation [mainly UCPD and
UCTD] with EU sector-specific consumer protection legislation in the areas of
electronic communications, passenger transport, energy and consumer financial
services, please:

e Analyse the levels of awareness of the requirements of the horizontal EU consumer
legislation (mainly UCPD and UCTD) of businesses and consumers and the specific
public enforcement bodies in the relevant sectors, as in particular demonstrated by
their practical application; [Note: Key question here is: Are UCPD and UCTD applied
in practice by national authorities and courts as a legal basis to combat unfair
commercial practices and unfair standard terms in contracts in the regulated
sectors?]

Stakeholders consider there to be a high level of knowledge amongst organisations
with standing and amongst businesses and consumers, with regard to the UCPD and
UCTD (or, more correctly, the national implementation laws). There is also
comprehensive case law on both directives. Consumers regularly report misleading or
aggressive practices as well as unfair contract terms to consumer organisations. Whilst
consumers grasp the unlawfulness of a practice, they do not know the exact legal
classification of the problem.

e Specify whether in your country the same authority is responsible for the
enforcement of the horizontal EU consumer law and the sector specific rules, or
whether there are different authorities responsible for these two sets of rules; [If
different entities are responsible, key aspects are: Is there an institutionalised
cooperation between them? Does the institutional arrangement for enforcement
affect the use of UCPD/UCTD in the regulated sectors, as specified in the previous
bullet?]

In Austria, (horizontal) consumer law enforcement takes place first and foremost in
front of civil courts, through proceedings by organisations having standing, in
particular the VKI and BAK. Pursuant to Sec. 16 para. 1, authorities of the Austrian
federal states enforce the PID, but they may also be enforced by civil courts (see
1.1.2). In regulated sectors (telecommunication and energy), traders are obliged to
notify the regulators about the content of their standard contract terms prior to their
use.’® The review focuses on sector specific rules. At the same time, apparent
violations of general consumer law might be also identified. This avoids serious
violations in advance, and allows organisations with standing - considering their
limited funding - to focus on other cases.

187 For the telecommunication sector the “Telekom-Control-Kommission” is competent pursuant to
Sec. 24 para. 1 Telecommunication Act ("Telekommunikationsgesetz”, Federal Law Gazette (BGBI.) I, No.
70/2003 recently amended by Federal Act of 26.11.2015, Federal Law Gazette (BGBI.) I, No. 134/2015);
for the energy sector (gas and electricity) “E-Control” is competent pursuant to Sec. 80 Federal Act on
Regulation and Organization of Electricity Industries (“Elektrizitatswirtschafts- und —organisationsgesetz”,
Federal Law Gazette (BGBI.) I, No. 110/2010, recently amended by Act of 06.08.2013, Federal Law
Gazette (BGBI.) I, No. 174/2013) and Sec. 125 Federal Act on Regulating Gas Industries
(“Gaswirtschaftsgesetz”, Federal Law Gazette (BGBI.) I, No. 107/2011, recently amended by Act of
14.08.2015, Federal Law Gazette (BGBI.) II, No. 226/2015.
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e Assess to what extent the combination of horizontal consumer provisions and
sector-specific rules provide for a clear and coherent legal framework concerning
contractual fairness, unfair commercial practices, and information obligations
regarding advertising; [Key aspects to consider are: How do they work together
with the sectoral legislation? Are there issues/overlaps/conflicts etc.?]

e What are the benefits of the complementary application of the UCPD and UCTD in
the regulated sectors? What are the costs due to the complementary application
with the sectoral EU consumer protection legislation?

e Assess any need for clarification of the interplay between the EU sector-specific
rules and horizontal EU consumer law.

The complementary application of the UCPD and the UCTD in the regulated sectors
(e.g., energy, telecommunication, financial services and transport) is of high
importance for consumers - here too it is important to protect consumers against
unfair commercial practices and unfair contract terms. Stakeholders consider the
general provisions of the UCPD and UCTD as necessary alongside the sector specific
rules since the latter do not tackle all problematic practices (especially in sectors as
dynamic as the areas mentioned above). However, stakeholders also stress the need
for a harmonisation of the different rules and note especially the importance of
reducing overlaps in information duties.

1.4.3. Relevance of consumer law directives for consumer-to-business transactions

e Please analyse the need and potential for the application of the consumer law
directives (mainly UCPD and UCTD) to consumer-to-business (C2B) relations. This
concerns situations where the consumer sells goods or provides services to a trader
(e.g. where the consumer sells gold jewellery to a trader or supplies digital content
to business against remuneration).

Even though stakeholders consider the cases involving C2B relations as quite rare,
some stakeholders are in favour of extending the UCTD and UCPD to C2B relations. If
a consumer, for example, sells goods to a trader, it is the consumer who usually is in
need of protection, as opposed to the trader. Since in Austria standard contract terms
are (partly) governed by the General Civil Code,!®® it should be noted that these
provisions already apply to C2B relations.

1.4.4. Specific protection for vulnerable consumers

Please analyse:

e Whether the concepts of "consumer", "vulnerable consumer" and "average
consumer" as currently defined in the consumer law directives and relevant
jurisprudence, and as applied by national authorities and courts in your country,
continue to be valid and fit for purpose.

e To what extent the existing rules under the Unfair Commercial Practices Directive
are adequate to protect vulnerable consumers and whether, based on the
experiences in your country, specific provisions should be introduced in other
directives concerned, in particular the Unfair Contract Terms Directive.

Courts apply the concepts of ‘consumers’, ‘vulnerable consumers’ and ‘average

consumers’ consistent with the relevant CJEU case law. These concepts are further

seen, in accordance with Rec. 18 UCPD, as normative legal questions, and certainly
not as question of facts.'® So, there are no general problems in application of these
concepts, although there might be some minor issues regarding the definition and

188 Secs. 864a and 879 para. 3 ABGB.
189 wiebe (2016), p. 295; Anderl/Appl “§ 2 UWG”, rec. 71 in: Wiebe/Kodek (2016).
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classification of specific groups of vulnerable consumers. '*° Further developments at
EU level in this regard, such as Directives 2009/72/EC, 2009/73/EC, 2012/27/EU or
2014/92/EU, which also introduced the concept of ‘vulnerable consumers’, have been
well recognised by Austrian legislators. Nevertheless, some stakeholders emphasised
the advantage of a definition of the several groups of ‘vulnerable consumers’ based on
the Member States’ needs and circumstances. Some scholars even doubt the
competence of the EU legislature to create comprehensive definitions in this context,
e.g. for the term ‘child’.**!

However, regarding the concept of ‘consumer’ one stakeholder - which is a regulatory
authority - mentioned that the concept should be extended to small enterprises. The
characteristic structural imbalance between two parties is also observed in
transactions among small companies and big ones. Small businesses are often less
experienced and educated in legal matters, which is why they deserve the same
protection as consumers. In a similar context, the Austrian legislator recognised the
need for protection: Sec. 1 para. 3 KSchG extends the notion of ‘consumer’ to persons
setting up their own business. Generally this complies also with fully harmonisation
approach of the directives, since those persons are not within the scope.!®?> However
there have not been reported any problems with this extension and the directives
discussed.

It should be noted that there is some debate among Austrian scholars whether the
notion of consumer applied by the Supreme Court of Justice in cases pertaining to
financial services, differs from the general consumer concept. The Supreme Court of
Justice had to decide in a series of cases, on the applicability of the law of mistake and
the UWG with regard to misleading statements for investment products. In one of the
decisions, the Supreme Court of Justice differentiated between consumers who had
invested previously and consumers who were first-time investors and wanted to invest
their money in something as safe as a savings accounts.!?®> While the advertisement in
question directly approached ‘first-time-investors’ - by showing the particular
investment opportunity as an alternative to a savings account - it could not be
excluded that also consumers with prior experience were attracted by the
advertisement. However, since this judgment falls within the exemption of
Art. 3 para. 9 UCPD, it complies with UCPD’s full-harmonisation approach;
nevertheless, it offers an example of an additional category of consumers. %

Stakeholders pointed out that there may arise legal uncertainties and considerable
costs for businesses if the concept of ‘vulnerable consumers’ is also applied within the
scope of the UCTD: Businesses would need to provide different terms and conditions
and would needed to assess whether a prospective contracting party is a ‘vulnerable
consumer’ or not. In summary, there is currently no need to intervene in this regard.
Moreover the Member States’ courts should be put in the position to further concretise
the concepts for now.

1.4.5. EU added value

e Overall, would you consider that protection of consumers against unfair commercial
practices and unfair standard terms in contracts has improved in your country since
the implementation of the UCPD and the UCTD in national legislation?

As already noted above (1.1.1), the UCPD has not led to an increase in consumer
protection in Austria. To the contrary, stakeholders argue that the level of protection
decreased since its implementation due to the ECJ’s broad interpretation of the full

190 Cf, e.g. Kaps/Braunlich wbl 2013, 614,

191 Kaps/Braunlich wbl 2013, 614, 616; Prunbauer-Glaser OBl 2008, 164, 166.

192 Cf, for further details Kosesnik-Wehrle “§ 1 KSchG”, rec. 17 in: Kosesnik-Wehrle (2015).
193 OGH 20.1.2009, 4 Ob 188/08p.

194 Cf, for further references Augenhofer (2011), p. 21.
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harmonisation approach. However, it should be stressed that the level of protection
against unfair competition was high in Austria before and still remains high.

As far as the UCTD is concerned, the level of consumer protection increased slightly
since the introduction of the directive. However, stakeholders doubt that this is a
result of the Directive (apart from the codification of the transparency rule in
Sec. 6 para. 3 KSchG) but rather a result of fact that the Austrian legislature could
maintain and introduce more protective provisions under the directive’s minimum
harmonisation approach.

e Overall, would you consider that the information of consumers regarding unit prices
has improved since the implementation of the PID in national legislation?

In contrast to the UCPD and UCTD, the effect of the PID was assessed positively, as
corresponding rules were not known before the implementation of the PID. The
directive is especially important since the enacted legislation liberalising the quantities
of prepacked goods (see above).

e Overall, would you consider that the protection of businesses against unfair
marketing in your country has improved since the implementation of the MCAD in
national legislation?

Again, Austrian unfair competition law already covered B2B relations before the
introduction of the MCAD. Due to Austria’s longstanding tradition in the area of unfair
competition law, a substantial increase in the level of protection of businesses cannot
be reported. Moreover, the level of business protection might have been decreased by
the liberalisation of comparative advertising, which was only allowed under narrow
circumstances prior to the implementation of the MCAD. However, it should be noted
that comparative advertisement might also work in favour of competition by fostering
it and enhancing consumer decision-making.

e Overall, would you consider that it has become easier for businesses in your
country to directly trade cross-border to final consumers located in other EU
countries in recent years? Has it become easier for consumers in your country to
directly purchase cross-border from traders located in other EU countries?

Stakeholders did not report any experiences thereof.

e To what extent are these improvements, if any, due to the mentioned directives?

As already emphasised, the effect of the directive is hard to assess, due to the fact
that the protection level was high before and the Directive has hardly led to any
changes.
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Annex
A. Transposition fact sheet

Table 1: Fact sheet on transposition of directives in Member States' law — AUSTRIA

Directive Transposition legislation (National law, | Comments | Specific provisions Included in | Comments
Article) going beyond national
minimum legislation

harmonisation
requirements/use of

exemptions

Bundesgesetz vom 30.03.1979, BGBI. Nr. 'Black list' of terms Yes Sec.6

140/1979 (Konsumentenschutzgesetz), slightly considered unfair in all para. 1

extended by Art. 1, Bundesgesetz vom circumstances KSchG

10.01.1997, BGBI. I, No. 6/1997 (“KSchG-

Novelle”)
Directive Bundesgesetz vom 30.03.1979, BGBI. Nr. 'Grey list' of terms which Yes Sec. 6 Please note, that the ‘grey list’ in Sec. 6
93/13/EEC on 140/1979 (Konsumentenschutzgesetz), slightly may be considered unfair para. 2 para. 2 KSchG is not identical to the “grey

extended by Art. 1, Bundesgesetz vom KSchG list” in European law.

LS (i 28.10.2003, BGBI. No. 91/2003

consumer (“Zivilrechtsédnderungsgesetz 2004”)
contracts
Extension of the Yes SR The terms listed in Sec. 6 para. 1 KSchG are
application of Directive to parah. 1 void, regardless whether they were
individually negotiated sue individually negotiated or can be qualified
terms as standard contract terms. Sec. 6 para. 2
KSchG only applies to standard contract
terms.
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business-to-
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commercial
practices in the
internal market
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Bundesgesetz vom 13.11.2007, BGBI. |, No.
79/2007 (“UWG-Novelle 2007”), further
amended and harmonised with the UCPD by
Bundesgesetz vom 22.04.2015, BGBI. | No.
49/2015 (“UWG-Novelle 2015”)

195 Langer “§ 6 KSchG”, rec. 2 in: Kosesnik-Wehrle (2015).

Extension of the No
application of Directive

terms on the adequacy of

the price and the main
subject-matter

Application of certain Yes Ze;

unfair contract terms 7

provisions to B2B para. 3
ABGB

relationships

Provisions regarding No
financial services going

beyond minimum

harmonisation

requirements

Provisions regarding No
immovables going beyond
minimum harmonisation
requirements

Application of UCPD to Yes
B2B transactions

The Austrian Supreme Court affirmed the
use of § 6 KSchG as an indicative list for BB
contracts under certain circumstance
(“Ungleichgewichtslage”).™® Under general
civil law all standard contract terms are
scrutinised under Sec. 879 para. 3 ABGB.

This derogation is not explicitly taken
advantage of within the UWG, the statute
in which the UCPD was implemented.
However, a comprehensive look at the
provision regarding the conduct of financial
intermediaries and real estate brokers
shows that there are stricter rules to a
minor extent.

Traditionally the UWG aimed at the
protection of competitors. As the
legislature did not transpose the UCPD so
as to limit its application to consumers, but
rather in the UWG, the UCPD’s provisions
generally also apply to B2B transactions.

40



%

_

. c O q c O .
(SR« R S G & B © I SO~ G S
g5 s & §S8 s &

.S o
@ £2 9

5y BRI~
<) =) o
NN NN <=
92 S=2g-
y @ )
93 93ed
mmmmmm

1 [ =N
o mG.ﬂ_E)

-~ - N
L 2 %:Ud?_l
6L §$T9889
ggggggg

O O 2|
d d e
c nﬁmmv
uuuuuuu
BBBBBBB

S R Cou

o ¥ .= 9 > =

gmn o (7] ~N~N¥W W= 5P ew

nnnnn

w306 523 oY EERE IR
22855 90 E 2-H E£ET 5S Z2NB8 EQ
R R ] P08 gt v N9 g S50
98 300zt aqg So o2 Zo0o Yac o
g i.weo m%m.wm.w mm.m.omm
.........
Doaocf ao o O] O E 0w ON S a0 £



Study for the Fitness Check of EU consumer and marketing law

Table 2: Fact sheet on Injunctions Directive — AUSTRIA

Is the injunction procedure as foreseen - Yes, separate The UCTD’S procedural aspects are transposed in
by the Injunctions Directive regulated procedures in Sec. 28 seqq. KSchG, whereas the ID’s

in your country separately (as a separate legal transposition concerns both Sec. 28 seqq. KSchG
separate procedure or/and in a acts and Sec. 14 UWG. Additionally, there has been an
separate legal act) from the Act on Alternative Dispute Resolution, ™
enforcement procedures foreseen by regulating aspects of Regulation (EU) 524/2013
other EU Consumer Law Directives (the and Directive 2013/11/EU.

Unfair Contract Terms Directive or/and
the Unfair Commercial Practices
Directive or/and by the Consumer
Rights Directive)?

Who is entitled to bring an action - Designated To the extent injunctions against unfair

seeking an injunction? public bodies commercial practices (regardless whether
- Specified misleading, aggressive commercial practices or
consumer comparative advertisement) are at issue, the
associations following entities are entitled under Sec. 14 UWG:
- Competitors Business associations and government bodies,

such as the Austrian Chamber of Commerce, the
Federal Office of Competition, the Federal Labour
Chamber, the Austrian Labour Union Association
and the Chamber of Agriculture.

To the extent unfair contract terms are at issue,
the following entities are entitled under Sec. 29
KSchG: Austrian Chamber of Commerce, the
Federal Labour Chamber, the Austrian Labour
Union Association, the Austrian Farmworker
Council and the Chamber of Agriculture, the
“Verein fiir Konsumenteninformation (VKI)” and
the “Seniorenrat”.

Pursuant to Sec. 14 para. 2 UWG and Sec. 29 para.
2 KSchG, designated consumer organisations are
entitled to seek an injunction for, infringements of
both the UCPD and the UCTD. However, please
note that even if there are entitled public bodies,
Austria does not have a public enforcement
system. The entitled bodies have to bring their
claims before a civil law court.

Is the injunction procedure a court or - Court procedure
an administrative procedure?

196 “Alternative-Streitbeilegung-Gesetz”, Federal Law Gazette (BGBI.) I, No. 105/2015.
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Who bears the costs of an injunction
procedure?

Is the scope of application of
injunctions extended to cover areas of
consumer law that are not part of
Annex | of the Directive, or consumer
law in general?

Is protection of business' interests
covered by the injunctions procedure?

Is it possible to bring an injunction
action jointly against several traders
from the same economic sector or their
associations

Is there an out-of-court preliminary
stage in the injunction procedures?
(not including the consultation stage
under Art. 5 of the ID)

Has your Member State taken specific
measures regarding the prior
consultation (Article 5 of the
Injunctions Directive)?

Does the national legislation provide
for measures ensuring summary
procedure?

- The costs are as
a rule borne by
the losing party

- Yes, scope of
application
extended to cover
areas of
consumer law
that are not part
of Annex | of the
Directive

-Yes

-No

- Yes (but not
obligatory)

- No

-Yes

Regarding proceedings instituted by privately
organised qualified entities, Sec. 40 seqq. ZPO
establishes that each party has to first bear its
costs itself unless the costs have been induced by
both or by the court in the interest of both. In the
case of the latter, both have to commonly bear
the costs. The party which loses the case has to
reimburse the opposite party’s legal costs. Where
each party succeeds on some and fails on other
aspect of the case, costs have to be shared
proportionally.

Sec. 28a KSchG e.g. mentions also the general
information duties of entrepreneurs and providers
of services related to financial issues, and so-
called “Heimvertrdge”. For an extensive list, see
the answer to the first question on the ID.

This is shown by the right of action of the
Commercial Chamber and regarding unfair
commercial practices also by the right of action of
competitors.

There is the possibility under Sec. 187 ZPO
whereby different procedures can be dealt with in
the same proceedings if they are accelerated or
their costs are minimized this way. However, this
is in the discretion of the court. Insofar there is no
possibility to “intentionally” bring an injunction
toward one economic sector.

As Sec. 28 para. 2 KSchG suggests, there is the
possibility of conducting an out-of-court
preliminary process, in terms of demanding a
cease-and-desist declaration
(“konventionalstrafbesicherte
Unterlassungserkldrung”). However, this is not
mandatory, but rather impacts the requirement of
a risk of first infringement and the risk of recurrent
infringement (“Erstbegehungs- und
Wiederholungsgefahr”). Nor is the out-of-court-
procedure in Austria de-facto mandatory since it
has no effect on the cost bearing question in cases
of an immediate acknowledgement (“sofortiges
Anerkenntnis”) under Sec. 45 ZPO. 97

Interim injunctions are possible (see below)

Also Sec. 273 para. 2 cl. 2 ZPO allows for a
simplified procedure in case of claims below the
value of EUR 1000, but this is in the discretion of
the court.

197 Cf. Langer “§§ 20-30 KSchG”, rec. 42 in: Kosesnick-Wehrle (2015).
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Are there sanctions for non-compliance
with the injunction order (Article 2(1)
of the Injunctions Directive)?

Has your Member State taken specific
measures regarding the publication of
the decision and/or the publication of a
corrective statement?

Is it possible to claim within the
injunction procedure for sanctions for
the infringement?

Can an action for the restitution of
profits obtained as a result of
infringements, including an order that
those profits are paid to the public
purse or to other beneficiary be
brought within the injunction
procedure?

Can an action for damages to be paid
to the qualified entity or the public
purse be brought within the injunction
procedure?

Can an action for damages or redress
to be paid to the consumers concerned
be brought within the injunction
procedure?

198 Enzinger (2012), p. 239.

- Yes, a penalty of
a fine for each
day of non-
compliance

-Yes

-Yes

- No

-No

-Yes

Regarding Art. 2 (1) b: Publication of decisions is
possible in some cases. (see below)

Regarding Art. 2 (1) c: The EO foresees, for
instance, fines as sanctions. (see below)

Under both the EO and Sec. 220 ZPO, the federal
government is the beneficiary of the fines.

Sec. 25 UWG indicates that in certain cases it is
possible (in other cases mandatory) to order the
publication of the court’s decision at the expense
of the convicted party. Via Sec. 30 KSchG this
provision in the UWG also applies to injunctions
against unfair contract terms and injunctions
pursuant to Sec. 28a KSchG.

Pursuant to Sec. 355 EOQ it is possible after having
obtained an executory title against the person
obliged to desist; any subsequent contravention
can be dealt with a fine. If the contravention
continues, another fine or imprisonment can be
imposed.

Neither the UWG nor the KSchG foresees such
possibility.

Qualified entities do not have a claim for
damages.

As far as unfair commercial practices are
concerned, there are generally no claims for
damages. However, there is a claim for remedial
action in Sec. 15 UWG. There is no claim for
remedial action in the context of Secs. 28 and 28a
KSchaG.

The question whether individual consumers can
claim for damages they suffered because of an
unfair commercial practice is highly disputed. 198
Since they are also not entitled to seek an
injunction under the ID, the question does not
matter in this context. It might be possible to seek
an injunction under general civil law (which is,
however, barely possible as far as unfair contract
terms or unfair commercial practices are
concerned). However, in this event the claimant
could combine both claims under Sec. 227 ZPO.
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Can individual consumers base their - Yes
individual claims for

damages/remedies on the injunctions

order?

Can the qualified entity claim other - Yes
measures beyond the injunction, e.g.

evidence of compliance with the

judgment?

Are the effects of individual injunctions - No
orders extended to the future

infringements and/or same or similar

illegal practices (of other traders)?

Under Sec. 17 ZPO intervening parties can join one
of the main parties if it is in their legal interest.
Hence if a qualified entity seeks an injunction, a
consumer suing for damages could join the
proceeding and therefore the injunction order
would be binding. Apart from this, the injunction
order only has effect among the parties.
Particularly, there is no such provision such as Sec.
11 German Act on Injunction Claims.

Pursuant to Sec. 24 UWG, claims mentioned in this
provision can be secured by issuing interim
injunctions (“einstweilige Verfiigungen”). Sec. 24
UWG is also applicable in the context of Secs. 28
and 28a KSchG (cf. Sec. 30 KSchG) Also Sec. 458
ZPO, referring to the EO (relevant provision: Sec.
378 seqq. and Sec. 355), mentions the possibility
of interim injunctions.

According to Austrian law court decisions have
effect only inter partes with regard to the subject
matter in dispute, Sec. 411 ZPO, Sec. 12 ABGB.
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B. Data tables

Number of B2C disputes

Please indicate how many B2C disputes have been decided in your country on the
basis of consumer law directives covered by this study (UCPD, UCTD, PID) as a
proportion of the total number of B2C disputes decided on the basis of other national
consumer legislation (based on statistics, or based on estimates by enforcement
authorities and other stakeholders, where this is not the available).

Table 3: B2C disputes decided on the basis of consumer law directives
covered by this study in comparison with total B2C disputes decided on the
basis of other legislation (most recent year for which data is available)

Year | Type Total Share of B2C disputes decided on basis of ... Comments
of data

number

of B2C other EU national
disputes consumer | consumer
(num- protection | legislation
ber of legislation | not based

cases) (e.g. CRD, | on EU
Sales directives
Directive,
sectoral
legislation)

Note: Data is not available in this regard.

Costs of obtaining redress for a hypothetical case of invoking unfairness of a standard
contract term

e Please estimate the costs, including time, for consumers in obtaining redress when
invoking the unfairness, and thereby the non-binding character of standard contract
terms in a contract they concluded. Please provide the estimate for the hypothetical
example below, focusing on costs (and needed time) of a lower court procedure and
the use of ADR or other relevant procedure (if applicable).!®®

199 For the hypothetical example it is assumed that both the provider and the consumer are located in your
country.
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Table 4: Estimate of costs for consumers in obtaining redress when invoking
the unfairness of standard contract terms in a contract they concluded (for
the hypothetical example provided in the box below)

Redress Estimated Estimated Other Estimated Comments
mechanism court fees lawyer’s fees | costs, if time

(GELIE] (GELIE] any involved for
currency) currency) (GELE] consumer
currency) (hours)

According to
Sec. 41 para. 1.
ZPO, the loser
has to
reimburse the
expenses of the
winner (for
legal assistance
and court fees).
Further it
should be
noted, that in
Austria lawyers
are paid for
every action
they undertook
consistent with

Lower court Informationis  the Attorney’

procedure SR A ERR2E R not available.  Tariff Act.”®
Insofar the fee
indicated here
covers only
filling and
preparing the
lawsuit. It is
possible that
there will occur
further relevant
fees, such as for
correspondence
or waiting in
court. However
there are also
reduced fees
for simple
claims.

200 Rechtsanwaltstarifgesetz (RATG)”, Federal Law Gazette (BGBI.) I, No. 189/1969, amended by Ordinance
of 27.11.2015, Federal Law Gazette (BGBI.) II, No. 393/2015.
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Pursuant to
Sec. 13 Act on
Alternative
Dispute
Resolution,20
the procedure
does not trigger

1

any costs.
ADR or other No legal L There is the
. Information is Ler
relevant EURO assistance n.a. . possibility to
. not available.
procedure required foresee a
“minor cost

contribution” in
the respective
alternative
dispute
resolution
procedure (Sec.
6 para. 5 AStG).

Notes: * In Austria this is fixed fee depending on the value in dispute; in this case the range EUR 3500-7000 is applicable
pursuant to Sec. 3 paras. 1 and 3 No. 1 Court Fees Act®®with Annex I.1.1.; ** this is the fee for filling a suit before the
District Court with a value in dispute of EUR 5000 including taxes, EUR 295.30 according to TP4/BG RATG and

EUR 333.12 for preparing the suit according to TP3/A RATG; please note that legal assistance before District Courts is
not mandatory up to an amount in dispute of EUR 5000 under Sec. 27 para. 1 ZPO; *** in the event of a dismissal, the
claimant has to bear the costs of the opposing party, including fees for legal assistance; therefore the opposing party
has to file a breakdown of costs according to Sec. 54 para. 1 ZPO; the losing party has the chance to file an objection;
however, the Court ultimately decides on the precise amount that has to be reimbursed by the losing party (Sec. 52
para. 1 ZPO), which makes it hard to even estimate this amount.

Hypothetical example: Terms which inappropriately exclude/limit consumers' rights to
compensation

A consumer went on a package holiday with a friend to Kenya for which they paid € 2000 per person. The
holiday was a disaster. The flight was delayed by 12 hours. The air conditioning in the hotel was not
working at all. The safari trip took place but not in the park they had been promised; on top of that, they
were transported there by bus instead of by plane. They complained to the tour operator and asked for
compensation amounting to a total of €5,000 (€4,000 for the cost of the package and €1,000 for lost time
and enjoyment). The tour operator agreed to compensate them €1,000 only, pointing to a provision in the
contract limiting the organiser's liability to 25% of the total cost of the holiday. When the consumer asked,
her local consumer association told her that terms which inappropriately limit the trader’s liability in case
of inadequate contractual performance are most probably unfair. The consumer decided to take the tour
operator to court to enforce her rights.

[Example adapted from http://europa.eu/youreurope/citizens/consumers/unfair-treatment/unfair-
contract-terms/index_en.htm]

e Please estimate how often court and ADR procedures are used in your country for
invoking the unfairness, and thereby the non-binding character of standard contract
terms (i.e. the number of cases per year)?

There is not sufficient data available.

201 “Alternative-Streitbeilegungs-Gesetz (AStG)”, Federal Law Gazette (BGBI.) I, 105/2015.

202 »Gerichtsgebiihrengesetz (GGG)”, Federal Law Gazette (BGBI.) I, No. 501/1984, amended by Federal Act
of 28.12.2015, Federal Law Gazette (BGBI.) I, No. 160/2015.
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C. Interviews conducted and literature reviewed

Table 5: Interviews conducted for this study

Bundesministerium fiir Wissenschaft, Forschung und Wirtschaft Ministry 22.07.2016
(Federal Ministry of Science, Research and Economy)

Rundfunk und Telekom Regulierungs-GmbH (Austrian Regulatory National Regulatory 22.07.2016

Authority for Broadcasting and Telecommunications) Authority
Finanzmarktaufsicht (Financial Market Authority) National Regulatory 25.07.2016
Authority
Schutzverband gegen unlauteren Wettbewerb Association against 15.07.2016
Unfair Competition
Bundesministerium fiir Justiz (Federal Ministry of Justice) Ministry 25.07.2016
1. Bundesministerium fiir Arbeit, Soziales und 1. Ministry 26.07.2016
Konsumentenschutz (Federal Ministry of Labour, Social 2. Consumer
Affairs and Consumer Protection) Organisation
2. Verein fiir Konsumenteninformation (Association for 3. Consumer
Consumer Information) Organisation
3. Europdisches Verbraucherzentrum Osterreich (European 4. National Authority
Consumer Centre Austria)
4. Bundesarbeiterkammer (Federal Labour Chamber)
Wirtschaftskammer Osterreich (Austrian Economic Chamber) Business Organisation  09.08.2016
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Table 6: Literature reviewed for country report

Author/Source Title of publication

Alexander 2002 “Vertrag und unlauterer Wettbewerb”, Berlin.

Alexander 2012 “Vertragsrecht und Lauterkeitsrecht unter dem Einfluss der
Richtlinie 2005/29/EG uber unlautere Geschaftspraktiken. Zugleich
Besprechung der Entscheidung EuGH, 15.03.2012 — C-453/10
Pereni¢ova und Pereni¢/SOS”, WRP (Wettbewerb in Recht und
Praxis), p. 515.

Appl/Homar 2012 “Zugabenverbot: Das letzte Kapitel einer unendlichen Geschichte”,
MR (Multimedia und Recht), p. 349.

Augenhofer 2002 “Gewahrleistung und Werbung”, Vienna.

Augenhofer 2003 “Pippig versus Hartlauer: EuGH klart offene Frage hinsichtlich

vergleichender Werbung”, RdAW (Recht der Wirtschaft), p. 682.

Augenhofer 2005 “Individualrechtliche Anspriiche des Verbrauchers aus unlauterem
Wettbewerbsverhalten des Unternehmers”, in:
Krejci/KeRler/Augenhofer (eds.), Lauterkeitsrecht im Umbruch:
Europa — Deutschland — Osterreich, Vienna.

Augenhofer 2006 “Individualrechtliche Anspriiche des Verbrauchers bei unlauterem
Wettberwerbsverhalten des Unternehmers”, WRP (Wettbewerb in
Recht und Praxis), p. 169.

Augenhofer 2010  “State of play of the implementation of the provisions on
advertising in the unfair commercial practices legislation” (Study
for the Policy Department A of the European Parliament), Brussels.

Augenhofer 2011 “Country Report Austria” in: Civic Consulting (eds.): Study on the
application of Directive 2005/29/EC on Unfair Commercial
Practices in the EU.

Augenhofer 2012 “Aktuelle Entwicklungstendenzen im Europaischen
Verbraucherrecht” in Susanne Augenhofer (ed.), Verbraucherrecht
im Umbruch, Tibingen, p. 19.

Augenhofer 2012 “Some questions on enforcement and individual redress — the
example of Regulation (EC) No 261/2004” in: Festschrift Simotta,
Vienna, p. 39.

Augenhofer 2016 “Unfair Commercial Practices and Austrian Private Law”, EuCML

(Journal of European Consumer and Contract Law), p. 92.

Bollenberger 2011 “Lauterkeitsrecht und Irrtumsanfechtung” in:
Schenk/Lovrek/Musger/Neumayr (eds.), Festschrift fir Irmgard
Griss, Festschrift fiir Irmgard Griss, Vienna, p. 65.

Bollenberger 2011 “Grundfragen des Irrtumsrechts” in: Fischer-Czermak and others
(eds.), Festschrift 200 Jahre ABGB, Vienna, p. 877.

Bundesministerium fiir 2015 “Konsumentinnen-Barometer”, Vienna.
Arbeit, Soziales und

Konsumentenschutz

Bydlinski 2010  “Die Irrtumsanfechtung von Spekulations- und

Vermdgensanalagegeschiften”, OBA (Osterreichisches
Bankarchiv), p. 646.

Bydlinski 2013 “System und Prinzipen des Privatrechts”, Vienna.

Dehn 2015 “Information overkill’ — Hat das Informationsmodel ausgedient?”,
VbR (Zeitschrift fir Verbraucherrecht), p. 33.
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Deixler-Hibner/Kolba

Enthofer-Stoisser/Karl

Enzinger

Faber

Fehringer/Freund
Fenyves/Kerschner/Vonkilch
(eds.)

Fezer

Gamerith

Gamerith

Geroldinger

Griss

Heidinger

Hellwege

Henning-Bodewig

Kaps/Braunlich

Kath

Kiendl

Kohler

Kolba/Leupold

Kolmasch

Konwitscha

Koppensteiner

Kosesnik-Wehrle (ed.)

2015

2001

2012

2001

2007

2006

2003

2006

2011

2013

2005

2013

2015

1981

2013

2007

1997

2003

2014

2016

2014

2015

2015

“Handbuch Verbraucherrecht”, Vienna.

“Das neue Preisauszeichnungsgesetz” in: Enthofer-Stoisser/Karl
(eds.): ,,Sind die Preise ausgezeichnet?“ — Das neue
Preisauszeichnungsgesetz 2000 in Theorie und Praxis, Vienna,
p. 35.

“Lauterkeitsrecht — Eine systematische Darstellung zum Gesetz
gegen den unlauteren Wettbewerb”, Vienna.

“Handbuch zum neuen Gewahrleistungsrecht”, Vienna.

“Die Umsetzung der Richtlinie (iber unlautere Geschaftspraktiken
in das UWG”, MR (Medien und Recht), p. 115.

“Kommentar zum Allgemeinen Birgerlichen Gesetzbuch”,
3" edition, Vienna.

“Das wettbewerbsrechtliche Vertragsauflésungsrecht in der UWG-
Reform“, WRP (Wettbewerb in Recht und Praxis), p. 138.

“Kommission plant Kodifizierung der RLVerglWerbung”, OBI.
(Osterreichische Blatter zum Gewerblichen Rechtsschutz und
Urheberrecht), p. 204.

“Die schwarze Liste und das nationale Zugabenverbot” in:
Festschrift fir Irmgard Griss, Vienna.

“Erganzende Auslegung von Verbrauchervertragen trotz Verbots
der geltungserhaltenden Reduktion?”, OBA (Osterreichisches
Bankarchiv), p. 27.

“Haftung fiir Dritte im Wettbewerbsrecht und im allgemeinen
Zivilrecht”, JBI (Juristische Blatter), p. 69.

“Neuregelung der Ausverkaufsbestimmungen durch die UWG-
Novelle 2013”, MR (Medien und Recht), p. 135.

“It is necessary to strictly distinguish two forms of fairness
control”, EuCML (Journal of European Consumer and Market Law),
p. 129.

“Die wettbewerbsrechtliche Haftung von Werbeagenturen”, GRUR
(Gewerblicher Rechtsschutz und Urheberrecht), p. 164.

“Wie lange bleibt man ein Kind? Zum Begriff ‘Kinder’ der Z 28 Anh
UWG”, wbl (Wirtschaftsrechtliche Blatter), p. 614.

“Rechtsfragen bei der Verwendung allgemeiner
Geschéftsbedingungen”, Vienna.

“Unfaire Klauseln in Verbrauchervertrdagen”, Vienna.

“UWG-Reform und Verbraucherschutz” GRUR (Gewerblicher
Rechtsschutzund Urheberrecht), p. 271.

“Das neue Verbraucherrecht”, Vienna.
“Verbandsklage und IPR“, Zak (Zivilrecht aktuell), p. 203.

“Pro ergdnzende Vertragsauslegung bei missbrauchlichen
Klauseln”, VbR (Zeitsschrift fiir Verbraucherrecht) 2014, p. 106.

“Markt, Wettbewerb und Vertrag”, IBI (Juristische Blatter), p. 137.

“Manzscher Kurzkommentar zum Konsumentenschutzgesetz”,
th oy .
4" edition, Vienna.
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Koziol

Koziol/Bydlinski/Bollenberger
(eds.)

Koziol/Welser
Kraft/Steinmair
Krutzler
Kihnberg
Lehmann

Lehmann

Leitner

Leitner

Leitner

Leitner

Leupold

Micklitz/KeRler

Micklitz/Reich

Nennen

Palma

Parapatis

Prunbauer-Glaser

Prunbauer-Glaser

Prunbauer-
Glaser/Seidelberger

Rechberger

1984

2014

1992

2013

2015

2005

1981

1981

2005

2008

2014

2015

2010

2002

2012

2005

2014

2008

2008

2013

2015

2014

“Osterreichisches Haftpflichtrecht. Band 2”, 2" edition, Vienna.

“Kurzkommentar zum ABGB*, 4" edition, Vienna.

“Grundrif des birgerlichen Rechts, Teil I”, gt edition, Vienna.
“Praxiskommentar zum UWG”, Vienna.

“Schadenersatz im Lauterkeitsrecht”, Vienna.

“Die Verbandsklage nach §§ 28ff. KSchG”, Vienna.
“Vertragsanbahnung durch Werbung”, Munich.

“Die birgerlichrechtliche Haftung fiir Werbeangaben — Culpa in
contrahendo als Haftungsgrundlage fiir vertragsanbahnende
Erklarungen”, NJW (Neue Juristische Wochenschrift), p. 1233.

“Das Transparenzgebot”, Vienna.

“AGB: Ungleichgewicht, Definition und Modelle zur Verwirklichung
von Vertragsgerechtigkeit” in: Knyrim/Leitner/Perner/Riss
Aktuelles AGB-Recht, Vienna, p. 5.

“Verbietet die Banesto-Entscheidung die ergdnzende
Vertragsauslegung?”, VbR (Zeitschrift fir Verbraucherrecht),
p. 170.

“Keine geltungserhaltende Auslegung von AGB auch im
Individualverfahren”, ecolex (Zeitschrift fur Wirtschaftsrecht),
p. 754.

“Schadenersatzanspriiche der Marktgegenseite nach UWG*, OBI
(Osterreichische Blatter fiir gewerblichen Rechtsschutz), p. 164.
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1. Study to support the Fitness Check of EU Consumer law -
Country report BELGIUM

1.1. Unfair commercial practices and marketing

1.1.1. Effectiveness of the UCPD in establishing a high level of consumer protection

What is the effectiveness of the UCPD (i.e. the national laws transposing it) in terms
of:

e The overall effectiveness of the principle-based approach under this Directive;

Among Member States, Belgium was a forerunner in the field of protection against
unfair practices. This may explain that, in the beginning, there was some reluctance to
apply the Directive: the old law seemed good enough. Nonetheless, the overall
assessment is positive.

From the point of view of enforcers, the added value of UCPD lies in the fact that the
general clauses enable authorities (the Ministry for the Economy) to intervene in cases
where, prior to the directive, Belgian law would not have provided a legal basis.
However, the general clause is considered a mixed blessing.

The Inspectorate (the section of the Ministry for the Economy in charge of enforcing
consumer protection rules) is wary of relying on article 5 of the UCPD, because
inspectors are never quite sure whether they will be able to prove unfairness to the
requisite legal standard should the case be litigated. The semi-general clauses (art 6
to 8 of the UCPD) have rarely been used. It is only recently that the Inspectorate
started relying on article 8 of the UCPD (aggressive practices) in the furniture sector.
Enforcers consider the list in annex I of the directive as very helpful.

Judges see both advantages and drawbacks with the general principles. On the one
hand, they do value the open-endedness of the general clause for the flexibility it
gives in adapting enforcement to changing commercial practices. One the other hand,
some wonder whether the EU legislator is always aware of the practical problems
raised by open textured legislative provisions. The more general the provision, the
harder it is for consumer to prove the unfair nature of a commercial practice. In this
regard, black lists are much more convenient because they are more specific and lead
to a lighter burden of proof for consumers and consumer associations. Moreover,
precise provisions have a greater preventive effect on businesses, who know that a
certain commercial practice is per se prohibited, and therefore will refrain from
engaging in it.

One judge explains that lower courts tend to rely on general contract law to address
unfair commercial practices. According to him, they thereby reach the same outcomes
and level of consumer protection as if they had applied the specific rules transposing
UCPD. An explanation for this practice of substituting general contract law rules for
specific consumer law rules could be that lawyers are more familiar with contract law
and prefer, where possible, to rely on contractual standards rather than on the equally
open-ended but less familiar standards of UCPD. If this view is correct, it could mean
that what creates a sense of difficulty is not so much the open-textured nature of the
provisions in itself as the lack of genuine familiarity among legal actors, which
develops only over time.

Government authorities state and case-law shows that it is not always easy to prove
that both conditions of the general unfairness test are met. This is especially the case
for the proof of the (potential) material distortion.! In this regard, additional guidance
in the form of a typology of distortive practices based on insights from psychology

1 J. GODDAER and E. TERRYN, “Unfair B2C commercial practices” in G. STRAETMANS and J. STUYCK (eds.),
Commercial practices, 2015, (47) 76.
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could be helpful.? The limited Belgian case-law that is available shows that
infringement of article 5 of the UCPD is often invoked in conjunction with an
infringement of the prohibition of misleading actions and/or omissions.® Furthermore,
some authors argue that because of the vagueness of some concepts (‘commercial
practice’, ‘professional diligence’ and specifically ‘special skill and care’, ‘reasonable
expectations’, ‘honest market practices’ or ‘good faith’), there is ample room for
subjective interpretation. This leaves a large margin of discretion to the courts and, it
is argued, possibly runs against the objective of harmonisation and, therefore, of
improving the functioning of the internal market.*

The leading consumer association’s point of view is consistent with that of the
enforcement authority. They underscore the practical value of the blacklist and also
agree that broad provisions are necessary to catch practices that may be unfair but
are not blacklisted. Comparing with the previous state of Belgian consumer law, the
consumer association notes that the principle based approach creates some practical
difficulties. They mention problem with door step selling in the energy sector: under
Belgian law, door to door selling used to be prohibited for transactions above 250¢€.
Because of maximum harmonisation, this prohibition was removed and the association
has to make do with the general clause. They would clearly prefer that this were
added the black list. Another area where protecting consumers has been made more
difficult in practice is ‘false sales’, i.e. when traders claim that the price is reduced
when in fact it is not. Under current legislation, the consumer association regrets that
enforcement authorities cannot do anything in this regard.

The same consumer association indicates that, in practice, the UCPD is mostly used in
injunction procedures. As these are expedited procedures, they do not lend
themselves very well to the application of open-textured rules. The other context in
which UCPD is relied on is class actions, where this issue is less acute.

A business association, for its part, stated that the principle-based approach is
advantageous compared to very specific and detailed rules, since it leaves room for
contractual freedom and freedom of trade. General clauses have the advantage that
businesses still have a margin of appreciation in judging whether a commercial
practice is unfair and can take specific circumstances into account.

The fact that the general clause has been rarely applied in Belgium, and that both
consumers and enforcement authorities are uncertain about what evidence they need
to provide in order to successfully bring a case under article 5 of the UCPD, should not
lead to a departure from the principle-based approach. The function of a general
clause, such as article 5, is to act as a ‘safety net’.®> In the absence of any general
clause, the risk is that businesses will circumvent any black list by inventing practices
that are not prohibited per se but are equivalent in their effect. A safety net need not
be used frequently to fulfil its function. Detailed guidance, such as that published by
the Commission in May 2016,° may help enforcers and consumer organisation gain
confidence in using the general clause.

The practical benefits for consumers of the black list of unfair commercial practices
annexed to this Directive, in particular its application in practical cases;

2 A-L Sibony, Can EU Consumer Law Benefit From Behavioural Insights? An Analysis of the Unfair Practices
Directive, European Review of Private Law, 2014, vol. 22, n°® 6, pp. 903-942.

3 See for example Brussels 4 May 2010, NJW 2011, issue 238, (182) 182-184; Pres. Comm. Brussels 8
June 2009, Jb.Hand.Med. 2009 (142) 142.

4 J. GODDAER and E. TERRYN, cited at footnote 1, 59-60.

5 L. DE BROUWER and G. SORREAUX, “La nouvelle loi sur les pratiques du commerce et la protection du
consommateur : une occasion manqué”, TBH 2008, issue 5, (371) 384, no. 48 ; ]J. GODDAER and E.
TERRYN, cited at footnote 1, 55.

Guidance on the implementation/application of directive 2005/29/EC on unfair commercial practices,
SWD(2016) 163 final, http://ec.europa.eu/justice/consumer-marketing/files/ucp guidance en.pdf
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In principle, a black list has advantages for enforcement authorities, businesses and
consumers. For businesses, it provides welcome legal certainty. For enforcers and for
consumers, not having to apply the transactional decision test considerably lightens
the burden of proof,” as was confirmed by a judge. However, in order to produce
these benefits and to ensure uniform application throughout Europe, the blacklisted
practices should be precisely defined, which is currently not the case.

As has been noted by a scholar, a number of provisions in the blacklist raise
questions.® An example is the unfair commercial practice which creates an impression
that the consumer cannot leave the premises until a contract is formed (blacklist,
n° 24). It is not always clear to enforcers how broadly ‘premises’ should be defined, or
how ‘the impression’ (of an average consumer) should be assessed. Another example
is the aggressive advertisement toward children. A judge considers the notion of direct
exhortations to children (blacklist, n® 28) almost impossible to apply in practice.
Because the black list in the annex of UCPD calls for in concreto assessment by
national courts,® it does not always lighten the burden of proof for consumers in
practice.'® It is noteworthy that a business association also reports that its members
experience difficulties in applying the black list.

Presenting the list as a grey list may have been a better option than making its
application mandatory in cases when it presents real difficulties for courts. That being
said, some scholars argue that the black list has the virtue that it greatly helped raise
awareness of certain unfair commercial practices among legal practitioners and
judges.!! There does not seem to be an agreement among stakeholders as to the
optimal length of the blacklist. One author argues that the black list is too long and
should only contain practices that are most common and harmful or which are unfair
in all circumstances.'? On the other hand, the Belgian Ministry for the Economy would
like to be able to add items to the black list.

In Belgian case-law, there are few applications of the black list. This could be due to
the fact that the black list is dissuasive and/or to the fact that enforcers and courts
find it hard to apply. The few applications by courts concern especially those practices
that were already forbidden under the old Belgian law.*?

To conclude, stakeholders do not call into question the benefit of having a black list, in
particular because it lightens the burden of proof for consumers. Most provisions in the
current black list do not seem to raise problems. However, several provisions are
considered too open-ended to be usefully included in a black list.

e The practical benefits for consumers arising from the Member States' use of the
minimum harmonisation clauses for financial services and immovable property;

For financial services, Belgium does have national provisions that go beyond the level
of protection provided under the UCPD. For example, joint selling is prohibited for
financial services. However, the Belgian legislator provided that, in principle, financial
services should not be excluded from the scope of book VI of the Code of Economic
Law (hereinafter: ‘CEL’) on ‘market practices and consumer protection’ (where the
UCPD is transposed). More precisely, the provisions stemming from the UCPD apply to
financial services where ‘a different treatment serves no purpose and only causes

7 1. STUYCK, Handels- en economisch recht. 2. Mededingingsrecht. A: Handelspraktijken in Beginselen van
Belgisch Privaatrecht, issue 13, 2013, 286, no. 308.

8 J. STUYCK, cited at footnote 7, 307-308, no. 345 and 310-315, no. 349.
 J. STUYCK, cited at footnote 7, 285, no. 308.

10 R, STEENNOT and P. GEERTS, “De implementatie van de Richtlijn Oneerlijke Handelspraktijken in Belgié
en Nederland”, in TPR 2011, (677) 741, no. 89.

1 R, STEENNOT and P. GEERTS, cited at footnote 10, no. 89.

12 B, KEIRSBILCK, “Which way forward for the new European law of unfair commercial practices?”, REDC
2013, issue 2, (233) 261, no. 34; J. STUYCK, cited at footnote 7, 286, nr. 308.

13 B, KEIRSBILCK, Art. 91 Wet betreffende marktpraktijken en consumentenbescherming in X, Handels- en
economisch recht. Commentaar met overzicht van rechtspraak en rechtsleer, 2013.
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confusion’.'* It seems that the executive and the legislative branch are not thinking
along the exact same lines on the issue of maximum harmonisation. The Belgian
legislator displays a preference for maximum harmonisation, while Belgian
government authorities are in favour of minimum harmonisation for financial services.

According to a judge, the national provisions applying specifically to financial services
are not better known and understood by consumers than the general provisions. On
the contrary, even professionals, e.g. lawyers, often do not know these provisions.
Furthermore, this judge pointed out that courts not always apply these provisions ex
officio, because they would need to invite the parties to debate their application to the
facts of the case and there is often no time for this. Another judge reports that
provisions applying specifically to financial services bring real benefits for consumers
and allow courts to cope with cultural differences. The same judge praised the
maximum harmonisation of Directive 2002/65 on financial services provided at a
distance. In short, there does not seem to be a consensus on the issue of minimum
harmonisation with regard to unfair commercial practices in financial services.

e The effectiveness and practical benefits for consumers of the application of
Directive's rules in tackling misleading environmental claims / in addressing
misleading practices in the energy market; [Key aspects to consider are: To what
extent has the UCPD been applied in the context of environmental claims/in the
energy market? How effective was it? What are the problems, if any?]

Regarding misleading practices in the energy market, a code of conduct applying
specifically to the energy market has been adopted.’® It serves the functions initially
envisaged for codes of conduct in general in relation to the UCPD, namely to give
guidance as to what constitutes a practice ‘contrary to professional diligence’. It
reiterates the prohibitions of the UPCD and goes further in some respects. The major
energy suppliers, who, together, cover a very large part of the retail market, have
adhered to this code, but two new entrants have not. As an observer notes, a strategy
of consumer service and cooperation with consumer protection may constitute a
means for incumbents to resist new competitors. Indeed, suppliers who have adhered
to the code have agreed that Belgian enforcement authorities may prosecute any
violation of the code of conduct as an unfair practice.

Officials from the Belgian Ministry for the Economy regret that two new entrants have
not adhered to the code and wish it were possible to make the code binding on all
operators in the sector. They fear that the current solution - a voluntary code of
conduct - is both damaging in terms of fair competition (the playing field is not level)
and less effective in terms of consumer protection than binding rules would be. In this
regard, the maximum harmonisation approach of the UCPD causes some frustration.
This is especially the case since consumer protection in the energy market is high on
the agenda of the current minister. Given the choice in favour of maximum
harmonisation, Belgian enforcement authorities feel that the best solution would be to
extend the harmonised black list. The industry federation for its part has already
shown it was reticent to the adoption of codes of conduct and would no doubt resist
any attempt to extend the black list, let alone ‘Europeanise’ it. The code of conduct is
being evaluated and the dialogue between stakeholders in the sector is ongoing within
the framework of a multiparty working group (to whose recommendations the
Commission referred in its 2016 UCPD guidance notice).

Concerning environmental claims, very few complaints regarding ‘green washing’ have
been filed with the Economic Inspectorate (three in five years). There are however
more complaints about the CO2 emissions of cars, an area that is regulated by

4 MvT, 24 september 2013, Parl.St. Kamer, DOC 53 3018/1, 19-20.

15 Accord “Le consommateur dans le marché libéralisé de I'électricité et du gas”, October 2013,
http://economie.fgov.be/fr/binaries/accord electricity fr tcm326-41209.pdf (FR),
http://economie.fgov.be/nl/binaries/accord electricity nl tcm325-41209.pdf (NL).
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another code of conduct.!® It is apparent that some car manufacturers do not respect
their own environmental codes of conduct, but the Economic Inspectorate feels it
cannot intervene because the practices that violate the code of conduct not meet the
criteria of article 6 of the UCPD. Indeed, car manufacturers do not firmly commit to be
bound by their own codes or indicate to consumers that they are bound by a code.’
Officials from the Ministry of the Economy whish the violation of a firm’s own code of
conduct were per se prohibited.

As to court cases, a judge pointed to a precedent in the Netherlands.'®

The leading consumer association for its part has started a class action based on
national provisions transposing the UCPD in the ‘Dieselgate’ case. The case is about
misleading information regarding CO2 emissions. At the time of writing this report, the
Association was awaiting judgement on admissibility of the action, so that it is too
early to assess success.

The most pressing problem with the application of UCPD is not specific to
environmental claims, the consumer association explains. It is that judges who rule at
first instance for small claims (juges de paix) are not familiar with consumer
protection rules. The association identifies a clear need for training of judges.

e The practical benefits for consumers of the "average consumer" as the reference
point for assessing whether a commercial practice is likely to materially distort
economic behaviour; [Key aspects to consider are: How does the concept of
"average consumer" work in practice? Is the concept applied in your country
rigidly?]

Prior to the UCPD, art. 94 of the Trade Practices Act of 1991 (hereinafter: ‘TPA’)
contained an unfairness test, which referred to the interests of ‘consumers’. When the
UCPD was initially transposed in 2007, the Belgian Parliament did not adopt the
terminology of the ‘average’ consumer. A change was deemed unnecessary on the
grounds that Belgian law, despite its different wording, already complied with the
directive. Moreover, it was feared that altering the wording in the legal test would
cause unnecessary confusion as to the continued relevance of the case law applying
the initial test.'® A scholarly discussion developed as to whether the Belgian standard
was really equivalent to the average consumer standard. This was less than clear,
since the Belgian Court of Cassation had ruled that the TPA aimed to protect the ‘least
informed consumer’ (to the great satisfaction of consumer organisations).?° However,
several lower courts had relied on a different benchmark, that of a ‘reasonably well-
informed, observant, circumspect and critical consumer’, endowed with a minimum of
common sense. There was therefore some uncertainty as to what standard was
applicable.

The Market Practices and Consumer Protection Act of 2010 (hereinafter, ‘MPCPA"),
which replaced the TPA, brought a welcome clarification. The new law adopted the
language of the Directive and the general clause, as well as semi-general clauses and
black list were replicated word for word. The ‘average consumer’ standard was
therefore introduced in the legal provisions now found at art. VI.93 Book VI of the
CEL. This legislative change was accompanied by a declaration from the government

6 Code en matiére de publicité pour les véhicules automobiles ainsi que leurs composants et accessoires
(2014), http://www.febiac.be/documents febiac/2014/code2014/code%20Febiac%20FR%20-
%202014.pdf (FR); Code inzake reclame voor motorrijtuigen, hun onderdelen en toebehoren,
http://www.febiac.be/documents febiac/Pubcode NL.pdf (NL).

17 Article 6 paragraph 2 UCPD.

18 Rechtbank Zeeland-West Brabant, 17 March 2014, Case C/02/275080/ KG ZA 13-837, Stichting
Brandstofverlies / Louwman en Parqui BV.

1% MvT, 9 maart 2007, Parl.St. Kamer, DOC 51 2983/001, 24-25; J. GODDAER and E. TERRYN, “Unfair B2C
commercial practices” in G. STRAETMANS and J. STUYCK (eds.), Commercial practices, 2015, (47) 66; R.
STEENNOT, “Consumentenbescherming 2003-2007"”, TPR 2009, issue 1, (345) 375, nr. 185.

20 R, STEENNOT and P. GEERTS, “De implementatie van de Richtlijn Oneerlijke Handelspraktijken in Belgié
en Nederland”, in TPR 2011, (677) 737-738, no. 85.
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that Belgian courts have been ‘quasi-unanimous’ in applying the average consumer
standard for decades and that the new wording should not bring about any change in
the judicial practice.2!

Scholars have pointed out that the average consumer standard affords enforcement
authorities and national courts a margin of appreciation, in particular when assessing
how the average consumer behaves in a given situation®? or how social, cultural and
linguistic factors play out in relation to cross-border commercial practices.?® National
courts have to assess whether the commercial practice at stake could have an
appreciable impact on the decision of the average consumer (in abstracto), but still
have to investigate the facts and circumstances of a particular case (in concreto).?*

Judges seem to display different sensitivities as to the average consumer standard.
While one welcomes the flexibility of the standard, another underscores the drawbacks
of its vagueness. However, both judges and scholars concur in thinking that standard
is not entirely abstract and should be applied in connection with the specific facts of
the case.

In case law, the average consumer standard does not seem to be applied in a way
that is favourable to consumers.?® For example, in a case about an advertisement for
an eco-friendly washing product, the question arose whether the advertisement was
addressed to anyone shopping in a supermarket or whether it targeted eco-conscious
consumers and so that the proper benchmark would be the average ‘green’ consumer,
who is sensitive to environmental considerations.?® Applying the latter standard to an
advertisement that read '100% of surfactant of plant origin, 100% biodegradable’, a
commercial court held that the normally attentive and diligent green (online)
consumer would be able to understand the link made in the advertisement between
surfactants and biodegradability and would not be misled by the claim. In other words,
the court held that the average green consumer would not make the mistake of
thinking that the advertised product is entirely biodegradable. They would know that
the claim of total biodegradability relates only to the surfactant agents contained in
the washing product, not to the product as a whole. This seems a rather formidable
assumption, not only as to consumers’ technical knowledge but also and more
importantly as to their level of attention and immunity from predictable errors due to
mental shortcuts.?’

2L Doc. Parl., Chambre, 2009-2010, DOC 52-2340/005, p. 53.

22 B, KEIRSBILCK, The New European Law of Unfair Commercial Practices and Competition Law, Oxford,
Hart Publishing, 2011, 284, no. 345.

23 ], GODDAER and E. TERRYN, “Unfair B2C commercial practices” in G. STRAETMANS and J. STUYCK (eds.),
Commercial practices, 2015, (47) 67; B. KEIRSBILCK, The New European Law of Unfair Commercial
Practices and Competition Law, Oxford, Hart Publishing, 2011, 286, no. 347.

24 R. STEENNOT, “Consumentenbescherming 2003-2007", TPR 2009, issue 1, (345) 375, nr. 185

25 Antwerp, Court of Appeal, 21 November 2012, Jaarboek Marktpraktijken, Intellectuele eigendom en
Mededinging 2012, 458. Consumers should expect that financial services entail risks. For advertisement
to qualify as misleading it should provide incorrect information or a risk in this sense should exist.

26 prés. comm. Nivelles 12 January 2011, case note by C. DESMECHT, Le consommateur moyen: origine et
portée d’une notion clé, Pratiques du marché, Kluwer, 2011.

%7 There do not seem to be empirical studies demonstrating the behavioural implausibility of the assumption
of the Court of Nivelles specifically. However, besides common sense, such implausibility would seem to
result by analogy from a well-documented behavioural phenomenon called ‘attribute substitution’. This
judgement imperfection refers to the fact that, when confronted with a difficult question, subjects tend to
answer instead a related but distinct question whose answer comes more readily to mind. For instance, a
person who is asked “How dangerous is the intersection near your home?” may answer as if they were
asked how many accidents or near-accidents at that intersection they can readily recall. See A. Tor, The
Methodology of the Behavioral Analysis of Law (July 11, 2008). Haifa Law Review, Vol. 4, p. 237, 2008,
Available at SSRN: https://ssrn.com/abstract=1266169, p. 245, citing D. Kahneman and S. Frederick,
“Representativeness Revisited: Attribute Substitution in Intuitive Judgment”, Heuristics and Biases: The
Psychology of Intuitive Judgment (Thomas Gilovich, Dale Griffin, and Daniel Kahneman- eds., 2002), p.
51. In the case of advertisement for the green washing product, the Court assumes that the average
green consumer is immune from a phenomenon that could be termed ‘predicate substitution’ [i.e. the
average consumer would assign the attribute (biodegradability) to the correct predicate (surfactant)
rather than to the incorrect one (washing product), thereby not falling for a shortcut that comes readily to
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Similarly, in the field of telecom and television contracts, Belgian Courts seem to
consider that the average consumer is very diligent and attentive. An offer for a TV
subscription was held not to be misleading if, next to the large font, an asterisk draws
the attention of the consumer to the terms and condition in small font.?® A footnote,
however, is not a requirement. In a judgement about an offer for a phone
subscription, the Court of Appeals of Mons ruled that an advertisement was not
misleading, even if the mention in large font did not contain a direct reference to the
details of the offer, as long as the details were available in the brochure, even if in
small font.?° Only where the advertising slogan in large font makes no reference at all
to the specifics of the subscription contract, has an offer been considered
misleading.® The decisive criterion therefore seems to be whether the consumer has
been given access to the relevant information. Very little attention seems to be given
to how consumers typically react to information or how reactions vary depending on
how the information is given.

Where an inexact advertising slogan is followed by a comparison table which enables
the consumers to compare competing offers, the advertisement is not considered
misleading.! On the contrary, the average consumer interested in subscribing to a TV
contract to be able to watch the national football competition can be misled by the
lack of information regarding the precise content of a TV offer where the content
differs significantly from alternative offers on the market.3?

In the same vein the Brussels Court of appeals ruled in a case involving an
advertisement focused on a comparison between a basket of goods sold in two
competing supermarket chains that the burden of proof on consumers was quite
heavy. The advertisement is misleading where, considering the factual circumstances
of the advertisement, a significant number of consumers could be inclined to purchase
products of the advertiser where the consumers are wrongfully led to believe that the
product basket mentioned in the advertisement is representative for all the
advertiser's products and consumers are led to believe that they can save a certain
amount of money or that all of advertiser's products are cheaper than those of a
competitor.3® This would seem to require rather specific empirical studies.

The leading consumer association is of the view that courts apply the average
consumer standard in a way that is not favourable to consumers, in that they assume
too much about the average consumer. For instance, in a case where the buyer of a
house complained that the seller had omitted some important information about the
property and sued the seller for damages, the seller brought a counter claim against
his estate broker, arguing that it was the broker’s professional duty to bring his
attention to the importance of the piece of information which was missing. The court
held that the seller (a consumer) was jointly liable for the lack of pre-contractual
information.3*

Given this unfavourable information-only orientation of the case law, it is no surprise
that a business association has no objection to the ‘average consumer’ standard and
explains that it is viewed ‘neither positively nor negatively’ by Belgian businesses.

e The practical benefits for consumers of the specific protection of "vulnerable
consumers" introduced by the directive; [Key aspects to consider are: Have

mind]. On the prevalence of mental shortcuts generally, see. D. Kahneman, Thinking Fast, Thinking Slow,
NY: Farrar, Straus and Giroux, 2011.

2 Bruxelles (9e chamber) 29 april 2015, J.L.M.B. 2015, n°28, 1324.
% Mons Court of appeals, Tecteo c. Favco, 16 sept. 2013.

30 Brussels Court of Appeals, 2006

31 Brussels Court of Appeals, 28 June 2013.

32 Brussels Court of Appeals, 27 June 2013.

33 Court of Appeal Brussels, ALDI v. Delhaize, 29 January 2013, Jaarboek Marktpraktijken, Intellectuele
eigendom en Mededinging 2013, 431 (our emphasis).

34 The stakeholder did not share the reference of this unpublished case.
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enforcement authorities/courts in your country recognised new categories of
vulnerable consumers not listed in the UCPD (such as poor/indebted)?]

Belgium transposed the categories of vulnerable consumers mentioned in the UCPD
literally. Enforcement authorities have not recognised any other categories. Lower
courts however use a new category in practice, namely indebted consumers. They
take the degree of indebtedness of the consumer into account to adapt payment
schedules.

Overall, no real problems regarding the concept of vulnerable consumers have
surfaced in Belgium. A judge explained that it is applied in a flexible manner. Higher
courts consider that this pragmatic approach is appropriate to address unfair
commercial practices towards particularly vulnerable consumers and that there is no
need to recognise additional categories of vulnerable consumers. Indeed, some judges
think the fewer categories the better.

Some scholars agree with this opinion and warn that categorisation creates the risk of
different levels of protection in similar situations. For example, Duivenvoorde asks why
a vulnerable consumer belonging to an identifiable group, such as young or old people
with limited cognitive abilities, should enjoy special protection, while a vulnerable
consumer with limited cognitive abilities for other reasons (genetic, cultural or
educational reasons), who may therefore not be considered as belonging to a clearly
identifiable group, should not be similarly protected.?® Therefore, he doubts whether
the requirement that ‘vulnerable consumers’ belong to a ‘clearly identifiable group’ is
sound and suggests that a pragmatic approach is more suited when assessing whether
a consumer is vulnerable in the specific case.

Other scholars too have criticized the concept of vulnerable consumers, because it
lacks practical and logical foundations, is slightly arbitrary and causes uncertainty or
unpredictability.®® In practice, it seems sometimes difficult to identify a group of
vulnerable consumers, since they are not always ‘clearly identifiable’ or because there
is still a lot of uncertainties as to what ‘clearly identifiable’” means (identifiable - or
identified - by traders? identifiable by courts?).>” As Duivenboorde suggests,3® the
focus should be on whether a commercial practice is designed to exploit the
vulnerabilities of consumers in a specific case, rather than on identifying groups of
vulnerable consumers.

However, a judge suggests that consumers addicted to alcohol should be recognised
as a category of vulnerable consumers.

A consumer association for its parts suggests that handicapped persons do not always
get the special treatment they deserve in Belgian courts. For example, a handicapped
person experiencing a problem with a wheelchair should in their view deserve special
attention from courts when it comes to applying rules on warranty.>

35 B. DUIVENVOORDE, “The Protection of Vulnerable Consumers under the Unfair Commercial Practices
Directive”, EUVR 2013, issue 2, (70) 79.

36 J. GODDAER and E. TERRYN, “Unfair B2C commercial practices” in G. STRAETMANS and J. STUYCK (eds.),
Commercial practices, 2015, (47) 73; J. STUYCK, Handels- en economisch recht. 2. Mededingingsrecht.
A: Handelspraktijken in Beginselen van Belgisch Privaatrecht, issue 13, 2013, 270, nr. 289;

37 B. DUIVENVOORDE, The Consumer Benchmarks in the Unfair Commercial Practices Directive, Springer,
2015, 69-71.

38 B. DUIVENVOORDE, “The Protection of Vulnerable Consumers under the Unfair Commercial Practices
Directive”, EUVR 2013, issue 2, (70) 79.

39 Stakeholders were not very specific as to what was meant by ‘special attention’, nor did they share a
specific reference to a court case.
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e How and which self-and co-regulation actions in EU countries or at EU level have
been effective in addressing unfair commercial practices. [Key aspects to consider
are: To what extent do self/co-regulation actions work in practice, are they useful
according to stakeholders?]

In Belgium, there are a number of sectoral codes of conduct: the energy market, the
telecom market and sport clubs are cases in point.*° There are also codes with a
broader scope of application, such as a general clients charter adopted in 2010. The
Belgian Ministry for the Economy is conducting an evaluation on codes at the moment.

Different stakeholders have diverging views about the virtues of codes of conduct.
Overall, business organisations prefer self- and co-regulation over regulation and
favour codes of conducts or guidelines after dialogue between all relevant
stakeholders.*

According to the government authorities, codes of conduct are helpful, but not
sufficient. They are helpful in appraising professional diligence under the general
clause. The main shortcoming officials observe with existing codes is linked to their
voluntary nature. When some key actors in a given sector do not adhere to the code,
be it new entrants in the energy sector or a major chain of sports clubs, the best
practices are not uniformly applied. This raises both issues of consumer protection and
unfair competition. Government authorities therefore argue that the violation of a code
of conduct should be per se prohibited (blacklisted). That would in effect amount to
making codes of conduct binding and extend their scope of application to all
undertakings in the sector concerned (or all undertakings trading in Belgium in the
case of cross-sector codes).

A judge pointed out that these codes of conducts improve consumer protection in
some respects, but because they are drafted by business actors, they also display a
corporatist dimension. Another judge mentioned the Advertising Council (Conseil de la
publicité) as a successful co-regulation venture. This Council has been in existence
since 1967. Its members are professional associations representing advertisers,
communication agencies and media. Together, they are responsible for 95% of the
advertisements released in Belgium.*?> The Council runs an advertisement ethics body
(Jury d’Ethique Publicitaire, JEP), which is a self-regulatory body.

According to a business association, self- and co-regulation function very well:
consumer protection is kept at a high level, without hindering freedom of trade. The
enforcement authority (Economic Inspectorate) has a long practice of implementing
guidelines after extensive consultation, discussion and constructive dialogue with
business associations, as well as with consumer associations. A specific example are
the guidelines from the Economic Inspectorate regarding marketing at the annual car
show in Brussels. Compliance is reportedly excellent and this is said to enhance both
consumer trust in offers made at the car show and consumer protection.

For its part, the leading consumer associations would prefer less codes and more hard
law. They see numerous violations of existing codes (especially the one on sun tan
booths) and little enforcement.

“® For a complete list of codes of conduct (and full text access), see
http://economie.fgov.be/fr/consommateurs/Pratiques commerce/Codes bonne conduite/Coregulation/#.
V7G ypOLTKI The list includes a code on green advertising, a code on advertising financial products
targeted at young consumers, a code on advertising for savings accounts and life insurance.

41 This opinion was repeatedly stated in the interview with a business association, and can also be found in
documents concerning B2B unfair commercial practices. E.g. X, “Réponses de la Concertation de la chaine
agro-alimentaire aux questions dans le cadre de la de la concertation des stakeholders. Livre vert sur les
pratiques commerciales déloyales dans la chaine d'approvisionnement alimentaire et non-alimentaire
interentreprises en Europe COM (2013) 37 final”,
http://ec.europa.eu/internal_market/consultations/2013/unfair-trading-
practices/docs/contributions/individuals-and-others/comeos-fevia-boerenbond_fr.pdf.

42 Council’s own figure. http://www.raadvoordereclame.be
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e In a forward looking perspective: Is there a need to extend or modify the black list
of the UCPD? If so, please indicate the practice(s) to be added to the list. Should
there be a mechanism for subsequent inclusion of new practices into the UCPD
black list to respond to new developments?

Government officials think the black list should be extended and suggest adding the
following practices:

e Violation of a code of conduct to which a professional has adhered (it is in itself
contrary to professional diligence and officials feel 6, §2, b UCPD unduly restricts
the possibility to sanction the violation of a code of conduct)

e Any comparative advertising which is illegal within the meaning of Directive
2006/114/EC

e Violation of the rules on guarantees contained in Directive 99/44/EC (this should
be considered unfair in all circumstance rather than only in circumstances set out
in article 6, §1, g of Directive 2005/29/EC).

e Forcing consumers to call a premium-rate telephone number should be considered
unfair in all circumstances. Consumers should be able to reach the seller at no
cost (other than ordinary costs) in order to report any problem with the contract
goods or services.

e Advertising specifically the tied or bonus product or service in order to distract
consumers’ attention from the main contract product or service should be
considered unfair in all circumstances (since the UCPD applies to combined offers
and sale with bonuses, rules about these practices should be included in the
directive)

e Refusing certain means of payment, e.g. cash or certain bank notes with high
denominations (in line with the Commission’s Recommendation of 22 March 2010
on the scope and effects of legal tender of Euro banknotes and coins®?, such
refusal should be added to the black list)

A leading consumer association mentions the following as desirable additions to the
black list (most items would need to be framed with greater precisions):

e Announcing a price supplement after an initial quote has been accepted
by the consumer

e ‘Fake sales’: giving the impression of a reduced price when in fact price
has not been reduced from what it was [some weeks / months, to be
determined] before

e Promoting a food product on the basis of an ingredient which is in fact
barely present (‘alibi ingredient), e.g. ‘strawberry yogurt’ with minute
quantity of strawberries in it

e False environmental claims

Concerning the procedure to revise the black list in order to reflect future
developments, Keirsblick has suggested that the Commission should be competent
under the comitology procedure to quickly adapt the black list in view of new
economic or technological developments, after consultation of the national
enforcement authorities and business and consumer organisations.** Belgian
authorities are not averse to this idea, but are pessimistic about the prospect since so
many other Member States are reluctant. In addition, the suggestion to introduce a
comitology procedure to revise the black list periodically is not welcomed by medium
size enterprises.

43 0] L 83, 30.3.2010, p. 70-71

44 B. KEIRSBILCK, “Which way forward for the new European law of unfair commercial practices?”, REDC
2013, issue 2, (233) 261-262, no. 34 and B. KEIRSBILCK, The New European Law of Unfair Commercial
Practices and Competition Law, Oxford, Hart Publishing, 2011, 391-392.
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In conclusion on this point, there seems to be no agreement among stakeholders on
whether or how to amend the black list: while some would trim down the annex on the
ground that open textured concepts do not belong in a black list (see above), others
would like to see the black list extended. There is no contradiction between the two
opinions as open-ended provisions could be deleted from the blacklist while the above
precisely defined practices could be added to it, but that does not make either position
consensual among all stakeholders.

e Are there other measures that could improve the effectiveness of the UCPD in
establishing a high level of consumer protection in your country? Are there best
practices or lessons learnt in your country that could be relevant for other EU
countries?

Officials at the Ministry for the Economy suggest that the following measures would
improve the effectiveness of UCPD:

e Further clarifying the definition of consumer to tackle the issue of mixed activities

e Improve the definition of codes of conduct by including consumer participation in
drafting the code among the relevant criteria

e Improve consistency between UCPD, Consumer Rights Directive and
Directive 98/6/EC on price indications. All of them deal with pre-contractual
information and offers and legal certainty as well as ease of application would be
improved by consolidating all these rules and eliminating inconsistencies and
redundancies

They also suggest that, in general, greater attention should be paid to the time
dimension in assessing unfair commercial practices. While this dimension is mentioned
in the general and semi general clauses, it may not be sufficiently reflected in the
black list. Accurate information given in an untimely manner can very well distort
consumer decisions, as is the case with bait-and-switch (already black listed). It is
suggested that this element needs attention also in online transactions. Another
general point which has been raised in the interviews is that better coordination
between the UCPD and other directives (Consumer Rights, E-commerce, Price
Indication) would be helpful.

A judge adds that a provision prohibiting misleading environmental claims should be
added to UCPD.

The leading consumer association indicated that is in favour of training actions for
judges.

1.1.2. Effectiveness of the PID in establishing a high level of consumer protection

What is the effectiveness of the PID (i.e. the national laws transposing it) in terms of:

e Whether and to what extent consumers are effectively informed about the unit
selling price;

A judge stated that, in his view, the protection afforded to consumers under the PID is
effective. According to a business association, businesses (especially large ones)
comply to a very large extent with legal requirements regarding unit selling prices.
The leading consumer association agrees that this is the case. The Ministry for the
Economy agrees that the national rules transposing the Directive are effectively
applied. Officials regret that this Directive is not applied uniformly across Member
States (thus causing problems for cross-border transactions), because of its unclear
scope of application. In their opinion, the Directive should however not be modified at
this point in time, since a change would only trigger more complications.
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e Where a recognised measurement unit for a product's performance exists and is
displayed to consumers (e.g. number of washloads for detergents), should the "unit
price" for such product be indicated per such "performance" measurement units
rather than per 1 kg or 1 litre?

Back in the early 2000s (after the repeal of the former Belgian legislation), Belgian
producers of detergents had already asked the Belgian legislator to introduce a
requirement of a per unit price expressed in washloads. At the time, the relevant code
of conduct recommended this practice, which was widely but not universally used.
Making it mandatory, it was argued, would level the playing field. In 2012, a per
performance price indication was indeed made mandatory for detergents under
Belgian law.*® According to the Belgian enforcement authorities, using this price per
performance not only makes more sense to consumers, but also to promotes
concentrated products and thus contributes to reducing waste.

Public authorities consider that the price per performance measure functions very well
and the requirement to display such prices should be extended beyond washing
products.

The leading consumer association does not seem to have formed strong views on this
issue. They think that it could be good to have both indications.

Businesses would not object to such an extension of unit price indication, but would
want to be able to mention only one price rather than two. They cite high
(administrative) compliance costs. Where possible, business would prefer the price per
performance measure rather than the price per unit measure.

A judge explained that, in his view, making indication of price per performance
mandatory would go too far.

e The effects of the regulatory choices/derogations allowed by the Directive and
applied by Member States. [Note: Only relevant if you write a report for one of the
countries that use the derogation for small businesses from the requirement to
indicate the unit price on the basis of Article 6 of the Directive (AT, BE, EL, DE, FR,
NL, SI, UK). In this case key aspects to consider are: Is the derogation relevant?
Do companies make use of it? Are there consumer complaints because of this? If
so, approximately how many per year?]

Under Belgian law, traders’ obligations regarding price indication extend to services.
Courts have ruled that transparent and clear price indications must be given for
ancillary mandatory services (e.g. add-ons in a cable TV contracts).*®

Under Belgian law, there is a derogation for small convenience shops of less than 150
sq meters. Businesses who can avail themselves of the derogation do so. This does
not seem to raise particular problems and no complaints have been received.

1.1.3. Effectiveness of the MCAD in providing protection for businesses

What is the effectiveness of the MCAD (i.e. the national laws transposing it) in terms
of:

e The scope of protection under the Directive, in particular whether the scope limited
to the notion of 'advertising' provides effective protection for businesses;

45 Ministerial Decree of 09/02/2012 on textile detergents, Moniteur Belge, 17/02/2012.

4 Cass. (le k.) AR C.12.0497.N, 5 December 2013 (Belgacom/ Telenet), DCCR 2015, afl. 106, 85;
Jaarboek Marktpraktijken 2013, 60; Pas. 2013, afl. 12, 2451 (about ancillary services considered
mandatory); Vred. Arendonk 10 juni 2014, T. Vred. 2015, afl. 9-10, 479 (where ancillary services were
held not to be mandatory).
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Under Belgian law, there are specific legal provisions prohibiting misleading
commercial practices (including advertising) in B2B relationships. Regarding the
definition of advertising, Belgian law tracks the very broad definition adopted under EU
Law (e.g. the BEST case).?’ ‘Advertising’ is defined as ‘any communication which is
intended to directly or indirectly promote the sale of goods or services’. Belgian courts
have developed a respectable body of case-law on the scope of ‘advertising’, in line
with a broad interpretation of this notion.*®

Regarding specific protection afforded to businesses, the economic code contains
several specific provisions. For example, advertising including an invoice or a similar
document is prohibited on the grounds that the true nature of the document is not
clear and the addressee could be confused as to the consequence of not replying (art.
VI.106 (1) CEL). Similarly, advertising for listing services in company guides are
prohibited when they do not unequivocally state that a contractual offer is being made
and that a payment will be required (art. VI.107 CEL).

A business association does not call into question the scope of protection. It expresses
the view that the definition of advertising is appropriate to tackle misleading or
comparative commercial practices. This is at odds with the opinion expressed by the
Commission in its Communication ‘Protecting businesses against misleading marketing
practices and ensuring effective enforcement’ of 2012, where the Commission pointed
out the shortcomings of the current definition.*°

Government authorities on the other hand think it would be a welcome simplification
to align rules on misleading practices in B2B relationships with rules protecting
consumers.

e The overall effectiveness of the principle-based approach to misleading advertising
under this Directive;

Generally, businesses prefer the principle-based approach because this allows more
contractual freedom, and hence gives them the opportunity to interpret the legal
provisions in light of specific circumstances.

Government authorities, for their part, think that more precise rules would be
welcome. In particular, price comparisons are difficult to assess because prices change
all the time. The magnitude of this problem is likely to increase in the future, as prices
not only vary over time but are also increasingly personalised, at least in e-commerce.
The main difficulty, whether online or offline, lies in deciding what the correct
comparator is. For example, if a price is changed just before the advertising campaign
(e.g. raised to artificially increase the discount offered subsequently), should it be the
reference price? Or should the price before the last-minute raise be taken into
account? Another issue arises when prices charged differ from list prices or from the
recommended prices. Which price should be taken into account for the purposes of the
comparison? Belgian authorities think it would be helpful to codify the case law and
adopt guidelines on this point. For such guidelines to be robust, they should include
the thorny issue of price comparisons in online environments where list prices are a
thing of the past and prices fluctuate over time and across categories of consumers
(and where the categories themselves fluctuate with data gathered on consumer
profiles).

e The effects of the minimum harmonisation provisions on misleading advertising;
[Key aspects to consider are: Which of the national rules that go beyond the MCAD,

47 Case C-657/11, Belgian Electronic Sorting Technology NV v Bert Peelaers en Visys NV, EU:C:2013:516

48 See for a general overview of the notion “advertising”: G. STRAETMANS and S. BENNIS, Art. 1.8.13° Code
of Economic Law in X, Handels- en economisch recht. Commentaar met overzicht van rechtspraak en
rechtsleer, 2013, (17) 17-52.

4 Communication “Protecting businesses against misleading marketing practices and ensuring effective
enforcement”, COM(2012) 702 final, 9.
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if any, have been providing a higher level of protection? If so, how? Are there other
rules protecting B2B transactions applied by Member States (e.g. through
extending the UCPD)?]

Belgium has adopted provisions on unfair commercial practices in B2B transactions,
thus extending the scope of the UCPD rules. They are found in art. VI.104 - 109 CEL.
Art. VI.104 CEL is a general provision, prohibiting undertakings from engaging in any
act that is contrary to *honest market practices’ and that causes or may cause damage
to the business interest of one or more undertakings. The two-pronged test contained
in this provision differs somewhat from that of the general clause of the UCPD. The
first prong of the test is similar: the requirement that the practice be contrary to
‘honest practices’, while framed differently, does not differ markedly from the
requirement (under article 5 of the UCPD) that a commercial practice be ‘contrary to
professional diligence’. The second requirement however is different: it is not
concerned with alteration of choice (influence) but with economic harm. The question
asked is not whether the practice has the potential of distorting the average business’s
decision (which would be analogous to distorting the average consumer’s decision),
but rather whether the practice causes or is likely to cause potential harm.>°

In addition to this general provision, the B2B section of book VI CEL also contains a
general prohibition of misleading advertising (Art. VI.105 CEL) and several provisions
prohibiting specific misleading practices. More precisely, the following provisions of
UCPD are extended to B2B practices: prohibition of three types of misleading
advertisement (Articles 6 1. B,*! 6.1.d,°? and 6.1.f)°3,%* prohibition of one type of
misleading omission (article 7.2)>> and prohibition of three blacklisted practices:
pyramid schemes (Annex, n° 14)°%, inertia selling (Annex, n°® 29),%” and the use of
invoices or similar documents seeking payment which gives the addressee the
impression that they have already ordered the marketed product when they have not
(Annex n° 21).°8 This last provision is reiterated with some additional specifics in the
case of advertising for listing services in company guides in art. VI.107 CEL,
addressing the illicit practices of the so-called advertising recruiters. All of these rules
go beyond the MCAD as is clear from the 2012 guidelines.>®

Government authorities would welcome the possibility to apply all rules on unfair
commercial practices to B2B relationships. The current minister has expressed concern
that SMEs are not adequately protected. Extending the scope of existing B2C rules is
one way to address this concern.

e The effects of the full harmonisation provisions on comparative advertising;

Belgian authorities are not enthusiastic about full harmonisation when it comes to
comparative advertising. They value precise rules and think that interpretation of
existing rules should not lose sight of the fact that the aim is not to allow comparative
advertising (sic). They stress that damage is easily done. In terms of scope, they think
it is important not to relax rules when it comes to online advertising or when
consumers use a smartphone.

50 This is where the provision differs from the general provision on civil liability (tort). Under art. 1382 Civil
Code, actual harm is necessary. D. MERTENS, “Rules on Advertising and Commercial Practices in B2B" in
G. STRAETMANS and J. STUYCK (eds.), Commercial practices, 2015, (197) 197.

St Art VI.105 a) CEL
52 Art VI.105 b) CEL
53 Art VI.105 f) CEL

54 On these three provisions in the B2B context, see T. BAES, “Misleading Advertising Aimed at Non-
Consumers” in G. STRAETMANS and J. STUYCK (eds.), Commercial practices, 2015, 204-220.

55 Art VI.106 2) CEL
56 Art VI.109 CEL
57 Art. VI.108 CEL
58 Art VI.106 1) CEL

5 Communication “Protecting businesses against misleading marketing practices and ensuring effective
enforcement”, COM(2012) 702 final, 11-12.
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e Whether the comparative advertising rules provide an effective legal framework for
modern types of marketing where a competitor or a product offered by a
competitor can be identified;

A business association stated that the current definition of ‘advertising’ is sufficiently
broad to encompass modern types of marketing and that current rules are adequate.

e Whether the current rules on enforcement set in the MCAD provide an effective
enforcement framework, especially in the context of cross-border transactions.

A business association states that the current rules on enforcement are not sufficient
in cross-border cases. They do however point out the positive cooperation of
government authorities within the Benelux, but specify that more cooperation between
Member State authorities is desirable, to step up cross-border enforcement. This view
aligns with the Commission’s desire to strengthen enforcement of the rules in cross-
border cases by a cooperation procedure between enforcement authorities and the
obligation to designate an enforcement authority in every Member State.®® Belgium
already has such an enforcement authority, namely the Economic Inspectorate (within
the Ministry for the Economy), which plays a very active role, according to the
businesses.

Government authorities further point out the important role of court decisions. The
essential problem in advertising cases is establishing the comparative character of
advertisement. Courts interpret the legal provisions and provide specific criteria on the
comparative character of the advertisement (e.g. the Lidl v Colruyt-case®!, followed by
Belgian case-law).

e Are there measures that could improve the effectiveness of the MCAD in providing
protection for businesses (see also 1.1.6 below)? Are there best practices or lessons
learnt in your country that could be relevant for other EU countries?

None of the interviewed stakeholders had specific comments or suggestions on this
issue.

1.1.4. Effectiveness of current rules in eliminating obstacles to the Internal Market

What is the effectiveness of the UCPD (i.e. the national laws transposing it) in
eliminating obstacles to the Internal Market in terms of:

e Whether the application of the principle-based approach under this Directive in
different Member States shows disparities in the understanding of its principles and,
if so, whether these disparities have an impact on cross-border trade;

e The effects of the uniform black list of unfair commercial practices annexed to this
directive on the free movement of goods and services;

Business associations made no specific reference to any disparities in the
understanding of principles contained in the UCPD. Such differences, if they exist, do
not call into question business associations’ preference for a principle-based approach
over a rule-based approach.

Regarding the effect of the uniform black list, a business association noted that it was
not applied completely uniformly. They gave the example of the prohibition of the
blackout periods and the prohibition of resale at a loss. A blackout period, in this
context, is a period (a number of weeks) before the start of the seasonal sales, when

60 Communication “Protecting businesses against misleading marketing practices and ensuring effective
enforcement”, COM(2012) 702 final, 11-13.

61 Case C-356/04, Lidl v Colruyt, EU:C:2006:585.
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it is prohibited to announce price reductions.®? The black list does not contain a
provision on blackout periods, but Belgium kept this per se prohibition, in violation of
the maximum harmonization-character of the UCPD. The CJEU stated that this
prohibition is precluded, in so far as it pursues objectives related to consumer
protection.®® The Belgian legislator avoided the application of EU law by expressly
providing that the regulation of seasonal sales serves fair competition (B2B relations).
This statement was also made explicitly in relation to the prohibition on resale at a
loss.®* In other words, Belgium is exploiting a loophole to escape the maximum
harmonization of the UCPD. Business representatives stress that this causes both legal
uncertainty (it is still debated whether the regulation of blackout periods is in
compliance with the UCPD) and disparities in regulation between Member States.
Actual effect of such discrepancy on cross-border trade is uncertain. On the one hand,
regulations such as these, because they pertain to certain selling arrangements and do
not discriminate between domestic and imported goods or between domestic traders
and traders from other Member States, are presumed innocuous under Keck®®. On the
other hand, the Commission has, not so long ago, objected to the prohibition on resale
at a loss on grounds of its effect on free movement.®® Business associations in
Belgium do not seem to have gathered empirical evidence which would go one way or
another.

According to the business view, these examples demonstrate that the black list does
not deliver the intended result of maximum harmonisation and argue this is an
additional reason to prefer a principle-based approach.

e Whether the minimum harmonisation derogation under this directive allowing
national rules on financial services and immovable property represents a barrier to
cross-border trade. [Do the national differences play a role in a business
perspective? Have they caused problems?]

Business associations have not given any example of barriers to trade in these sectors
attributable to minimum harmonisation. This is not evidence that such barriers do not
exist, only that the representatives who were interviewed were not aware of them if
they do exist.

What is the effectiveness of the MCAD (i.e. the national laws transposing it) in
eliminating obstacles to the Internal Market in terms of:

e Whether the application of the principle-based approach under this Directive in
different Member States shows disparities in the understanding of its principles and,
if so, whether these disparities have an impact on cross-border trade;

e Whether the minimum harmonisation character of provisions on misleading
advertising represents a barrier to cross-border trade;

62 See R. STEENNOT, G. STRAETMANS, E. TERRYN, B. KEIRSBILCK en B. WYSEUR, “Overzicht van
rechtspraak. Consumentenbescherming (2008-2014). Marktpraktijken (2011-2014)”, TPR 2015, (1) 173-
198, no. 130-140; J. STUYCK, “Seasonal sales” in G. STRAETMANS and J. STUYCK (eds.), Commercial
practices, 2015, 107-109.

63 Case C-288/11, Wamo, EU:C:2011:443; Case C-421/11, Inno v UNIZO, EU:C:2011:851 and regarding
sale at a loss: Case C-343/12, Euronics Belgium CVBA v Kamera Express BV and Kamera Express Belgium
BVBA,EU:C:2013:154.

64 P, WYTINCK, “Sale at a loss” in G. STRAETMANS and J. STUYCK (eds.), Commercial practices, 2015,
(121) 133-136.

65 Joint cases C-267/91 and C-268/91, Keck and Mithouard, EU:C:1993:905.

66 See on the Council Recommendation of July 9 2013 on the National Reform Programme 2013 of France
and delivering a Council opinion on the Stability Programme of France, 2012-2017, 2013/C 217/08, 0] C
217 30 July 2013, p. 27, recommendation 4 (p. 31). Curiously, the same recommendation was not
addressed to Belgium that same year (Council Recommendation of 9 July 2013 on the National Reform
Programme 2013 of Belgium and delivering a Council opinion on the Stability Programme of Belgium,
2012-2016, 2013/C 217/02, O] C 217 30 July 2013, p.5).
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e Whether the fully harmonised provisions on comparative advertising provide an
appropriate legal framework in cross-border trade for advertising where a
competitor or a product offered by a competitor can be identified;

e Whether the lack of cross-border enforcement mechanism in B2B relations
constitutes a barrier to cross-border trade.

Business associations declined to comment specifically on MCAD. They reiterated a
general statement that they prefer a clear and easily applicable legal framework, to
reduce uncertainty and compliance costs when operating in different Member States.
This seems contradictory with another general statement, in favour of a principle-
based approach. It is not clear why businesses would prefer a principle-based
approach on unfair practices and a rule-based approach on comparative advertising.
What is clear is that business associations generally prefer maximum harmonisation,
since minimum harmonisation leads to disparities and different applicable rules in
different Member States, which cause legal uncertainty and therefore hinder cross-
border trade.

As already pointed out, businesses see the lack of a cross-border enforcement
mechanism as a barrier to cross-border trade. More cooperation between Member
State authorities is desired in this regard.

1.1.5. Interplay amongst UCPD information requirements according to Article 7(4)
with the information requirements in the horizontal consumer law instruments

Regarding the information requirements according to Article 7(4) UCPD ("invitation to
purchase") in the advertising stage, please analyse:

e The level of awareness of traders as regards information requirements at the
advertising stage, as in particular demonstrated by their practical application; [Key
aspects to consider are: How are these rules applied in practice? To what extent do
traders implement these rules? Are these information requirements under the UCPD
useful in view of the more comprehensive pre-contractual information requirements
of the CRD?]

According to a business association, traders are very much aware of the information
requirements and implement them correctly. A judge agrees with that statement.

Sectoral business association give abundant guidance to their members on mandatory
information requirements. They report no specific issue with existing information
requirements.

Businesses regret that there is an overlap between the information requirements
pursuant to art. 7(4) of the UCPD and the more comprehensive pre-contractual
information requirements of the CRD. Furthermore, they point out that there is a
crucial difference between the advertising stage and the pre-contractual stage. At the
first stage, there is no direct dialogue with the consumer and only the essential
information should be mandatory. Only in the pre-contractual phase, when a one-on-
one dialogue with the consumer starts, should there be a more extensive obligation to
inform consumers.

At a general level, this does not seem at odds with existing directives, as article 7 of
the UCPD on the ‘invitation to purchase’, which applies at the advertising stage, does
focus on the provision of information deemed essential, while CRD requires more
extensive information at the pre-contractual stage. However, the business association
clearly stated that, in general, information requirements are too numerous. According
to the association, they cause large compliance costs for traders and may not help
consumers effectively, since most consumers do not pay much attention to the
information. This view is similar to that of legal scholars relying on economic
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analysis.®” From a behavioural perspective, there is evidence that, even when
consumers do read the information, they do not always understand it or act upon it.
However, businesses and scholars differ when it comes to practical conclusions. In the
traders’ view, no information requirements should be added to existing ones.
Behavioural legal scholars for their part argue that information requirements should be
reconsidered in light of behavioural studies with a view to streamlining them and
making them smarter, i.e., possibly reducing their numbers but without ruling out
introducing new ones. %8

The interviewed consumer association is of the opinion that information requirements
are complementary and any overlaps do not raise issues or generate compliance
costs.

On a more juridical note, one author argues that art. 7(4) of the UCPD should be
repealed.® Art. 7(4) of the UCPD is a maximum harmonisation provision, while the
pre-contractual information requirements of the CRD are of a minimum harmonisation
nature. Theoretically, this is not a problem since art. 3(2) of the UCPD states that the
UCPD is without prejudice to contract law. In other words, this Directive does not seek
to set an upper limit on information duties under national contract law. However,
given the maximum harmonisation character of art. 7(4) of the UCPD, this article can
constitute a de facto ‘ceiling’ for national pre-contractual information duties, because it
limits indirectly Member States’ competence regarding national contract law. Hence
the author concludes, Art. 7(4) of the UCPD should never have been adopted in the
first place and should be repealed.

A judge shares this view, i.e. that there should be only one instrument regulating
information at both the advertising and pre-contractual stages.

e Is there any overlap with the provisions of the Services Directive and the E-
commerce Directive that apply to advertising? If so, are there any costs arising for
public authorities and/or businesses due to this multiplicity of information
obligations?

The business association interviewed was not aware of specific problems linked to

such overlaps.

1.1.6. Relevance for business-to-business transactions

Regarding the area of unfair commercial practices/marketing, please analyse:

e Whether an extension of the Unfair Commercial Practices Directive to B2B
transactions or a revision/extension of the Misleading and Comparative Advertising
Directive would bring benefits for cross-border trade;

The majority of stakeholders interviewed approve of an extension of protection to
SMEs, but not so much because they think it is essential for cross-border trade.
Rather, those who approve of such an evolution do so because they think there is a
need to better protect small undertakings. Fair competition and/or fairness in business
practices would seem to be the main goal in their view (rather than market
integration).

Government authorities view an extension of the UCPD to B2B transactions
favourably. They think it would be a good way to enhance the protection of SMEs. As a

% For a radical view along these lines, see O Bar-Gill and O Ben-Shahar, ‘Regulatory Techniques in
Consumer Protection: A Critique of European Consumer Contract Law’ (2013) 50 CML Rev 109.

68 A.-L. SIBONY and G. HELLERINGER, ‘EU Consumer Protection and Behavioural Sciences: Revolution or
Reform?’ in A. ALEMANNO and A.-L. SIBONY, Nudge and the Law: A European Perspective, Oxford: Hart,
2015, pp. 209-233.

69 B. KEIRSBILCK, “Which way forward for the new European law of unfair commercial practices?”, REDC
2013, issue 2, (233) 266-267, no. 39.
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rule, business associations on the other hand seem averse to extending B2C
regulation to B2B transactions, since this leads to extra compliance costs (because of
a lot of formalities and administrative hassle), which would not enhance trade in
general and therefore also not cross-border trader. Generally, they prefer contractual
freedom in B2B transactions.

One judge shared this view, but based on a different reason: unlike consumers,
businesses have accepted the risk of being the victim of unfair commercial practices,
since this is an inherent in doing business with other businesses. It is impossible to
say that this is the view of the Bench in general. Indeed, another judge is of the
opinion that SMEs are very similar to consumers when it comes to unfair commercial
practices and should benefit from the same protection. He cites the Italian example in
this regard. Referring to the Belgian situation, he stresses that there is a great need
for protection of small businesses, e.g. small shops (in clothing) vs. big suppliers
(brands) and refers to problem in case of termination of the contract. Great disparity
in financial strength do not allow small firms to defend their rights adequately. This
judge is of the opinion that all of the following measures should be considered:

e Extending the UCPD to B2B transactions or revising/extending the MCAD

e Aligning the legal regimes for B2B and B2C transactions in the area of commercial
practices

e Extending the scope of the protection in B2B transactions to cover also unfair
commercial practices during and after the transaction

e Having a black-list of practices in the business-to-business marketing area

e Having a cross-border enforcement cooperation mechanism in the business-to-
business marketing area

e Developing contractual consequences linked to the breaches of the Misleading and
Comparative Advertising Directive, e.g. making a contractual clause inapplicable

e Adapting the rules on comparative advertising of the current Misleading and
Comparative Advertising Directive

e Whether it is appropriate to keep separate legal regimes for B2B and B2C
transactions in the area of commercial practices and to what extent both regimes
could be aligned;

Reinforcing the above mentioned opinions of stakeholders, a legal author suggests
that the scope of the UCPD should be amended to cover both B2C and B2B
(marketing) practices directly connected with the promotion of products, in the pre-
contractual stage.”’® This author suggests abandoning the dualistic approach, which
distinguishes between the rules on B2C and B2B transactions, because the economic
interests of consumers, competitors, other market participants and, eventually, the
general interest in undistorted competition are closely intertwined and most often
coincide. The same author quotes the European Parliament: ‘consumer protection and
the promotion of fair trading practices between competitors can often be two sides of
the same judicial coin’.”!

e The appropriate scope of the protection in B2B transactions — whether the
protection should cover only the pre-contractual stage (i.e. misleading or
aggressive marketing) or should also cover unfair commercial practices during and
after the transaction;

70 B. KEIRSBILCK, “Harmonisation of Rules on Business-To-Business Marketing Practices: A Critical Analysis
of the MCAD Report”, in M.B.M. LOOS and I. SAMOY (eds.), The Position of Small and Medium-Sized
Enterprises in European Contract Law, Cambridge, Intersentia, 2014, 137-159.

7! B. KEIRSBILCK, cited at footnote 70, referring to: Resolution of the European Parliament of 13 March
2013 on prospects for legal protection of the consumer in the light of the Commission Green Paper on
European Union Consumer Protection, P5_TA(2003)0102, consideration L.
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In Belgium, protection against misleading practices has been applied in cases involving
two businesses, even where the practice was misleading because it could confuse
consumers. A case in point involved watches packaged in Lego-like packaging. The
Brussels Court of Appeals was convinced that the practice could confuse consumers as
to the origin of the watched and took this into account in a B2B dispute.’? Indirectly
therefore, the UCPD can help protect the rights of businesses (here Lego).

In the interview, businesses stated that, should protection in B2B transaction be
increased, they would prefer rules to concern the pre-contractual, contractual and
post-contractual stages.

No further reference was made regarding this issue by other interviewees or
stakeholders.

e Whether there is a need to have a black-list of practices in the business-to-business
marketing area;

Enforcers believe that there is a need for a black list. A business association disagrees.
Here again, it reiterated its preference for a principle-based approach, self- or co-
regulation (e.g. codes of conduct). One judge was similarly hostile to a black list.

e What should be the enforcement cooperation mechanism in the business-to-
business marketing area;

Stakeholders interviewed declined to comment on this point.

e Whether there is a need to develop contractual consequences linked to the
breaches of the Misleading and Comparative Advertising Directive;

Enforcers and a judge in the interviews stated that there is no need for developing the
law on contractual consequences in this regard. General rules and principles of
contract law seem to suffice (provisions on error and fraud, general principle of good
faith). One judge also points to Art. 493 and 494 of the Belgian Criminal Code (on
abuse of confidence) and to provisions on interests in the Civil code.

One judge points out that more precise rules on avoidance of a clause would be
helpful. While avoidance can be a good and efficient remedy, he explains, it may at
times be too broad and create legal uncertainty. More precise EU rules would be
useful, but they should leave room for national courts to adapt the remedies to the
case at hand.

E.g. even if the bargaining power of two business-parties is very unequal, the remedy
of avoidance of the contract that has been closed is not always the best remedy.

e Whether there is a need to adapt the rules on comparative advertising of the
current Misleading and Comparative Advertising Directive.

As mentioned above, businesses advocate better enforcement mechanisms in cross-
border trade, by setting up cooperation between government authorities, emulating
what is now already in place in the Benelux.

1.1.7. Relevance of contractual consequences of unfair commercial practices

Please analyse whether there are in your country:

72 Brussels Court of Appeal, 11 December 2012 "misleading commercial practices, giving misleading
information both on the point of the commercial origin of the product as in relation to the fact whether
there was a direct or indirect sponsorship or approval of the product”.
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e Any national law provisions providing contractual consequences in case of breaches
to the Unfair Commercial Practices Directive or national provisions on the avoidance
of the contract e.g. in cases of usury or other immoral behaviour;

Belgian law provides a civil law remedy in art. VI.38 CEL: if a contract was concluded
following certain unfair commercial practices, the court must (practices listed in art.
VI.38 (1) CEL) or may (practices listed in art. VI.38 (2) CEL) order the reimbursement
to the consumer of the amounts they have paid, without any obligation for them to
return the product delivered. If the matter concerns an unfair commercial practice
listed in the second paragraph, a judge has more discretion and can adapt the
remedy, taking the concrete circumstances of the case into account, e.g. the gravity of
the infringement, the degree to which the behaviour of the consumer was influenced,
the financial implications and the proportionality of the remedy.”® For example, the
judge could order a partial reimbursement of the sums paid. For practices listed in the
first paragraph, the Court has no margin of appreciation and must order the complete
reimbursement.

The leading consumer association explains that art VI.38 has never been applied in
practice because consumers on their own do not usually have sufficient incentives to
go to court. This legal provision may find its first application in a pending class action
(Dieselgate case, started by Test Achats, pending at the time of writing). In this case,
the leading consumer association based its claim on article IV. 38 CEL. Another
reason, this association explains, why this provision is not applied so far is because
both courts and lawyers are more familiar with general contract law and will usually
rely on that and/or on specific sectoral legislation (e.g. on travel packages) rather
than on horizontal consumer protection provisions. A separate point made by the
same stakeholder about the shortcoming of article IV. 38 CEL is that it only applies to
goods and not services.

There is an extensive scholarly discussion regarding the scope of application of
contractual remedies. One much-debated question concerns the causality
requirement: to what extent must the consumer prove that the unfair practices caused
them to conclude the contract?’* According to some authors, a decisive defect of
consent (vice du consentement) is required, since the purpose of the legislator was to
create a kind of extrajudicial nullity. In this regard, a contract is only null and void
(with the consequence that reimbursement must be ordered) if the consumer would
not have concluded the contract as such in the absence of the unfair commercial
practice. Other authors state that no causal link needs to be established and that the
only requirement is that the consumer took a transactional decision that they would
not have taken otherwise, and therefore under other conditions. Legal certainty,
equality of consumers and the consistent application of the remedy would benefit from
a clarification of the causality requirement by the Belgian legislator.”®

In practice, the leading consumer association explains, consumers can be reimbursed
while keeping the product, but this requires a court case.

e Any case law (enforcement decisions, court rulings) providing for such
consequences;

There is no published case-law available applying the above-mentioned specific
contractual remedies. As mentioned, the 'Dieselgate’ Case, now pending, will be the
first relevant case.

73], GODDAER and E. TERRYN, “Unfair B2C commercial practices” in G. STRAETMANS and J. STUYCK (eds.),
Commercial practices, 2015, (47) 83.

74 See for a brief overview of the discussion: J. GODDAER and E. TERRYN, “Unfair B2C commercial practices”
in G. STRAETMANS and J. STUYCK (eds.), Commercial practices, 2015, (47) 81-83.

75 ]. GODDAER and E. TERRYN, “Unfair B2C commercial practices” in G. STRAETMANS and J. STUYCK (eds.),
Commercial practices, 2015, (47) 82.
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e Whether there is, based on past experience in your country, a need and potential to
develop contractual consequences linked to the use of unfair commercial practices.

Judges interviewed did not see a need to develop the law on contractual consequences
linked to the use of unfair practices. One of them explained that such provisions risk
being very far-reaching and could possibly lead to abuses. Another pointed out that
the general contract law provides sufficient ways to address unfair commercial
practices.

Court practice to date is scarce but cases can be found, which show that courts do find
means to grant contractual remedies. A case in point is a judgement by the court of
Appeals of Antwerp of 2007.7% After recalling that termination clauses, in issue in the
case, are not normally reviewed under the UCPD, the Court of Appeal left open the
possibility that even such a clause could be voided when it is contrary to public policy,
for example because it has a speculative character. Moreover, such clauses are
examined under Article 31 Trade Practices Act which prohibits creating a significant
imbalance between the rights and obligations of the parties.

The leading consumer association points to distortions caused by the rule that limits
the courts’ full powers of review to penalty clauses: courts may reduce the amount
stipulated in case of breach of contract but they may not review the amount due
based on a contract clause other than a penalty clause. This leads to sellers trying and
stretching the notion of withdrawal clauses beyond its natural borders in an attempt to
make the revision of the clause unavailable for consumers as a remedy. This leads the
consumer association to recommend that courts should be given the power of full
review over withdrawal clauses. The same association would also like to see a new
time limit of two years applicable to B2C contracts. This would for example prevent
telecom operators from claiming payment of four-year old invoices which consumers
have not kept.

More generally, the consumer association explained that the practice regarding
remedies is only starting to develop as there was little relevant litigation before a class
action was introduced (in 2014) in Belgian law. It mentioned a pending case it
introduced about resale of 35 tickets. In Belgium, reselling tickets at a premium is per
se prohibited. Operators established in the Netherlands, however, resell concert
tickets online. The class action aims to obtain a court order to the effect that the
surcharge is not due (and consumers should only pay the original price for the ticket).
Such a remedy would be based on the specific legislation concerning resale of tickets,
not on general contract law.

1.2. Contract conclusion and performance

1.2.1. Effectiveness of the current rules in establishing a high level of consumer
protection

What is the effectiveness of the UCTD (i.e. the national laws transposing it) in terms
of:

e The overall effectiveness of the principle-based approach under this Directive;

From the point of view of enforcers, the general unfairness-test contributes to
consumer protection because the case-law of the ECJ is sufficiently developed.

Case-law shows that the general unfairness-test serves its purpose as a safety-net or
back-up to catch the unfair contract terms that do not fall under the national black-
list. An example is the case-law concerning (unilateral) termination clauses’’,

76 Ghent, Court of Appeal, 28 March 2007, NJW, 2008, 174, pp. 32.

77 Gent 19 November 2014, NJW 2016, afl. 338, 225, note P. BRULEZ; Antwerpen 7 June 2010, RW 2011-
12, issue 30, 1344; Rb. Antwerpen (14e k. B) 26 oktober 2007, RW 2009-10, afl. 36, 1529.
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jurisdiction clauses’®, clauses in insurance contracts’®, etc. When these clauses do not
fall under the black list, they still can be found unfair because they create a significant
imbalance in the parties’ rights and obligations.

From the point of view of the judges, the problem with the general principle is that it
is too vague to always provide effective consumer protection and adequate legal
certainty. While it does fulfil its function as a safety-net to catch those unfair contract
terms that do not fall under the black list, it would be helpful to have more precise
rules. As one judge points out, Courts are obliged to examine of their own motion the
issue of unfairness in consumer contracts and this is not always easy. At present, in
case of default (i.e. if one party is neither present nor represented), a judge may only
consider violations of public policy (but this should change shortly, with the reform
known as ‘Potpourri V).

A consumer association thinks that, overall case law is satisfactory and reports that
when they contact businesses pointing out that a practice is unfair, they often reach
satisfactory outcomes without litigation.

Business associations’ views concerning the UCTD are consistent with their position
regarding the UCPD: here again, they express a preference for general principles over
specific black lists, since they leave a margin of appreciation for traders to take
specific circumstances into account.

Belgium extended the scope of the UCTD in its national law: the provisions
transposing the directive (in Book VI of the CEL) apply to all terms and not only to
non-negotiated terms. In addition, the third exception of mandatory, statutory or
regulatory provisions in art. 1 (2) of the UCTD been transposed in Belgian law.®°
Furthermore, the place of provisions on unfair contract terms in CEL is, rightly,
criticised. The general fairness test is situated in art.I.8, 22° CEL (outside of book VI)
while the criteria guiding the appraisal of unfairness of contract terms (what
circumstances should be taken into account, time dimension, etc.) are found in art.
VI.82 8EIEL. Thus readability of the economic code could be much improved on this
point.

The Belgian general fairness test differs from the UCTD in two respects. Firstly, art.
1.8, 22° CEL refers to ‘a manifest imbalance’, whereas the UCTD uses the wording ‘a
significant imbalance’. Most Belgian commentators do not think that this should be
read as a more demanding standard under Belgian law than under EU Law. They view
this this as a mere terminological difference, without any practical bearing (a different
view is expressed in the EC Consumer Law Compendium).®? Secondly, Book VI of the
CEL contains no reference to the criterion ‘good faith’. This is considered to enhance
legal certainty® and lower the burden of proof for consumers.3* Moreover, according
to scholars, the fairness of contractual terms should be assessed, taking into account

78 Arrondrb. Brussel 12 december 2012, T.Vred. 2013, issue 11-12, 559, note F. DE PATOUL; Arrondrb.
Brussel 6 June 2011, T.Vred. 2013, issue 11-12, 220; Vred. Sint-Pieters-Woluwe 24 juni 2011, T.Vred.
2013, issue 11-12, 556, note F. DE PATOUL; Vred. Sint-Pieters-Leeuw 28 maart 2011, T.Vred. 2013, 218;
Gent (13e k.) 26 oktober 2012, Jaarboek Marktpraktijken 2012, 286; TGR-TWVR 2013, afl. 1, 46; Kh.
Henegouwen (afd. Bergen) (1e k.) 9 februari 2016, JLMB 2016, afl. 19, 894.

7® Bergen 11 January 2011, T.Vred. 2011, 330; Cass. 12 oktober 2007, Arr.Cass. 2007, afl. 10, 1931 en
DCCR 2008, afl. 80, 61.
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evoluties”, TBBR/RGDC 2013/1, (2) 14, no. 31.

R. STEENNOT, Onrechtmatige bedingen in de wet van 6 april 2010 betreffende marktpraktijken en
consumentenbescherming, Mechelen, Kluwer, 2012, 25.

J. STUYCK, Handels- en economisch recht. 2. Mededingingsrecht. A: Handelspraktijken in Beginselen van
Belgisch Privaatrecht, issue 13, 2013, 498, no. 573.

H. SCHULTE-NOLKE (ed.) i.c.w. C. TWIGG-FLESNER and M. EBERS, EC Consumer Law Compendium.
Comparative Analysis, 2007, 372-379,
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not only the circumstances at the time of conclusion of the contract, but also the
circumstances following the performance of the contract®, which confers courts a
large margin of appreciation.®®

These deviations from the UCTD contribute to a high level of consumer protection.
However, practice shows that consumers or their lawyers are not always aware of the
existence of these provisions.

e The practical effectiveness of the indicative list of unfair terms annexed to the
Directive, in particular its application in practical cases; [Key aspects to consider
are: How is the indicative list of the Directive interpreted in your MS? Does this
work in practice or are there problems?]

e Whether the "black" and/or "grey" list of unfair contract terms adopted in certain
Member States represent an advantage for consumer protection compared to the
purely indicative list of the Directive; [Note: If a black/grey list exists in your
country, key aspects to consider are: How does the list work in practice? Does it
make a difference to have such a list?]

There was already a list in the TPA of 1991, in anticipation of and inspired by the
UCTD. Belgium has since transposed the Annex in a blacklist which can now be found
in art. VI.83 CEL. Belgian law goes further than the UCTD in that its black list is more
extensive than that contained in the Annex to the UCTD. Some prohibitions, however,
were not transposed in the black list, e.g. the ban on clauses that oblige the consumer
to turn to arbitration in case of a dispute (Annex, (q) UCTD). Therefore, according to
Belgign scholars, these clauses would have to be appraised under the general fairness
test.

According to enforcement authorities, there are no problems regarding the application
of the indicative list in Belgium. A consumer association concurs: in Belgium there is
no problem because there is a blacklist.

Judges too think the black list works well in practice and that it represents a clear
advantage for consumer protection compared to the purely indicative list of the
Directive. The black list is very specific, which leads to more legal certainty, is easier
to use in practice and consequently enhances consumer protection.

A business association, for its part, considers that the black list as such has little value
in practice, because its interpretation is uncertain and neither case-law nor The
Belgian Commission on Unfair Contract Terms (hereinafter: *CUCT’)’s opinions provide
adequate guidance. Indeed, some of the provisions in the blacklist are formulated very
broadly (using language such as ‘unreasonable’, ‘equivalent’, ‘disproportionate’,
‘inappropriately’). Courts therefore have a margin of appreciation under the black list,
whichssleads a scholar to the conclusion that the Belgian black list displays shades of
grey.

85 p, CAMBIE, Onrechtmatige bedingen, Brussel, Larcier, 2009, 157; J. STUYCK, Handels- en economisch
recht. 2. Mededingingsrecht. A: Handelspraktijken in Beginselen van Belgisch Privaatrecht, issue 13,
2013, 501, no. 575; P. WERY, “Les clauses abusives relatives a l'inexécution des obligations
contractuelles dans les lois de protection des consommateurs du 14 juillet 1991 et du 2 ao(t 2002”7, JT
2003, 801.

8 p. CAMBIE, “Unfair Terms in Consumer Contracts” in G. STRAETMANS and J. STUYCK (eds.), Commercial
practices, 2015, (136) 145.

87 R. STEENNOT, G. STRAETMANS, E. TERRYN, B. KEIRSBILCK en B. WYSEUR, “Overzicht van rechtspraak.
Consumentenbescherming (2008-2014). Marktpraktijken (2011-2014)", TPR 2015, (1) 242, no. 190; R.
STEENNOT, “Art. 74, 22° Wet betreffende marktpraktijken en consumentenbescherming” in X, Handels-
en economisch recht. Commentaar met overzicht van rechtspraak en rechtsleer, 2012, losbl. OVERAL
AANPASSEN

8 p. CAMBIE, “Unfair Terms in Consumer Contracts” in G. STRAETMANS and J. STUYCK (eds.), Commercial
practices, 2015, (136) 145; P. CAMBIE, Onrechtmatige bedingen, Brussel, Larcier, 2009, 214-215, no.
257.
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The black list is also used as guidance for assessment of contract terms under the
general unfairness test.®¥ Scholars refer to this phenomenon as the ‘reflective function’
of the black list).°>°! Business representatives agree that this is the main added value
of the black list. On a related point, it should be noted that, as recommended by the
ECJ,%* Belgian courts also rely on the indicative list from the UCTD as a guidance to
assess contract clauses that are not black listed, such as arbitration clauses.®?

One area for improvement in relation with the indicative list of UCTD and the blacklist
contained in domestic law may be the CUCT. It delivers guidance on how to apply the
black list and can give an opinion as to the unfairness of a particular clause, either on
its own motion or when seized by the Minister, typically after the Inspectorate has
received numerous complaints. Courts, for their part, may not request an amicus brief
from the CUCT. The CUCT also makes recommendations on how to extend the black
list, but it does not have the power to directly update the list. Enforcers regret that the
CUCT’s opinions are not better known, in particular by courts. Apparently, these
opinions are not widely circulated. The CUCT seems to be under-used and its work
could contribute more to consumer protection if it were better known. Drafting a
citizen-friendly summary of opinions, which are often very technical, would also be an
improvement.

Another point worth noting regarding the protection afforded by the black list concerns
the power of courts. If contract terms are caught under the black list, a court is bound
to declare them null and void. By contrast, when applying the general fairness test,
courts enjoy a margin of appreciation.

e The effects of limiting a court decision establishing the unfairness of an unfair term
to the individual relationship between the specific trader and the consumer, rather
than, for example, extending the effect of such court decision to all contracts
concluded with a given trader, even outside injunctions under Article 7(2) of the
Directive, or to all contracts containing the same contract term; [Key aspects to
consider are: In your country, have the effects of court decisions establishing the
unfairness of an unfair term been extended to all contracts of the trader concerned
or to the contracts of any other trader containing such a term? If so, how does this
work in practice? What are the impacts on businesses? If there are no such effects
of court decisions on unfair terms: what are the effects of this situation?]

Since the ECJ’s judgment in Invitel?®, the res judicata of a court decision in an
injunction procedure should extend to all consumers in a contractual relationship with
that specific trader.®® This is undoubtedly the case under Belgian law.

Enforcers did not mention the Invitel case or its consequences in the interview, but
pointed to a different element, within the Belgian legal order: the King may intervene
by Royal Decree and prescribe or forbid the use of certain terms in contracts or
impose the use of standard contracts (provided by art.VI.85 CEL).°® In any event,

8 p, CAMBIE, Onrechtmatige bedingen, Brussel, Larcier, 2009, 170, no. 199; I. DEMUYNCK, De inhoudelijke
controle van onrechtmatige bedingen: onderzoek van de wet van 14 juli 1991 op de handelspraktijken en
de voorlichting en de bescherming van de consument, Diss. PhD Law (not publicized), 371-401.

% p, CAMBIE, Onrechtmatige bedingen, Brussel, Larcier, 2009, 170, no. 199; I. DEMUYNCK, De inhoudelijke
controle van onrechtmatige bedingen: onderzoek van de wet van 14 juli 1991 op de handelspraktijken en
de voorlichting en de bescherming van de consument, Diss. PhD Law (not published), 371-401.

! See the above-mentioned case-law concerning the general fairness test.
92 See for instance Case C-472/10, Invitel, EU:C:2012:242, paragraph 26.
% See the above-mentioned case-law concerning arbitration clauses.

9 Case C-472/10, Invitel, EU:C:2012:242.

% R. STEENNOT, G. STRAETMANS, E. TERRYN, B. KEIRSBILCK en B. WYSEUR, “Overzicht van rechtspraak.
Consumentenbescherming (2008-2014). Marktpraktijken (2011-2014)", TPR 2015, (1) 287, no. 242.

% The King has done this three times concerning the delivery order when purchasing a new car, contracts
with marriage bureaus and mediation of real estate agents. See the following royal decree’s: Royal
Decree of 9 July 2000 concerning the mentioning of essential information and the general sales conditions
on the delivery order for new cars, BS 9 August 2000; Royal Decree of 18 November 2005 concerning a
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there is therefore a mechanism under Belgian law for extending the prohibition of
certain unfair terms to all contracts (or all contracts of a certain category).

A consumer association added that, in addition to the extension of the effects of a
ruling to all contracts of a trader party to the proceedings, there is de facto a snow
ball effect reaching the whole sector. Once certain terms have been held unfair, other
traders in the same sector hear about it and adapt their terms and conditions as
needed to avoid litigation.

A judge interviewed also made no reference to Invitel and referred to the limited
effect of the res judicata. Nonetheless, she shared the view of a business association
that, in practice, a trader will adapt the terms in their contracts on a long-term basis,
when it becomes clear that they would not stand up in court. The same business
association stated that a broader effect on other traders in the same sector is likely
after multiple court decisions, subject on effective dissemination of the court decision
in that sector. The interviewee cites as an example a string of court decisions in which
the contract terms of some energy suppliers were found unfair and were consequently
declared null and void. This led to a change of these contract terms in the entire
energy sector.

e The overall effectiveness of the contractual transparency requirements under the
Directive;

The transparency principle used to be part of the law on unfair terms. Since MPCPA,
its scope has been broadened. Now, the general principle of ‘plain and intelligible
language’ applies to all commercial practices (art. VI.37, §1 CEL).%” Nonetheless, the
regulation of unfair terms remains its field of choice and the requirement for
transparency is explicitly mentioned among the criteria of assessment of unfairness in
art. VI.82 (2) CEL.

Enforcers see the transparency principle as very positive. Among judges interviewed,
one shared the view that the principle of ‘plain and intelligible language’ is too vague,
and argued that these requirements should be further specified. Another explained
that this principle is interpreted in a broad manner, leading to solutions which are
favourable to consumers. There are no published cases in which the lack of
transparency led to a contract term being held as unfair. There is however one
published case in which the lack of coherence of contractual terms was held to violate
art. VI.37 CEL.%® In that specific case, the violation of the transparency principle of
art.VI.37 is considered as a violation of the law which is distinct from the unfairness of
other terms in the contract.

Scholars explain the under-use of art.VI.37 as based on one main reason: the lack of
a specific civil sanction for breach of the principle of plain and intelligible language.®®

In the view of a business association, businesses are very aware of the transparency
requirement applying to contract terms.

A consumer association was of the opinion that transparency requirement work well in
practice. In important sectors, such as utilities, contracts have evolved a great deal in
the last years, representatives of the association explained. Negotiation between the
consumer association and operators has been the means of choice for producing
compliance with the transparency requirement.

standard contract for marriage mediation, BS 9 March 2006 and Royal Decree of 12 January 2007
concerning the use of certain terms in contracts of mediation of real estate agents, BS 19 January 2007.

97 p, CAMBIE, “Unfair Terms in Consumer Contracts” in G. STRAETMANS and J. STUYCK (eds.), Commercial
practices, 2015, (136) 139.

8 Vred. Grace-Hollogne 25 May 2012, JLMB 2012, issue 40, (1917) 1922-1923.

% P. CAMBIE, “Unfair Terms in Consumer Contracts” in G. STRAETMANS and J. STUYCK (eds.), Commercial
practices, 2015, (136) 141; S. STIINS and E. SWAENEPOEL, “Evolutiepolen van de onrechtmatige
bedingenleer”, DCCR 2013, (141) 148.
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e Whether the extensions of the application of this Directive (to individually
negotiated terms or to terms on the adequacy of the price and the main subject-
matter) put in place in certain Member States represent an advantage for consumer
protection. [Note: Question only relevant for MS that have put in place extensions
of application of UCTD]

Belgium has extended the scope of the UCTD to individually negotiated terms. A
scholar explains that this extension was based on the view that the consumer is a
weaker party in contract conclusions irrespective of whether a contract term is
negotiated or not.’® A judge, however, pointed out that this extension leads to legal
uncertainty that is not outweighed by an additional benefit for the consumer. Even
without this extension, the consumer could rely on general principles of contract law to
address an unfair individually negotiated term. Indeed, there are no published cases
where the relevant Belgian provisions have been applied to individually negotiated
terms.

A consumer association thinks that price excesses should be controlled. They mention
the example of plumber’s overcharge for weekend interventions.

e The effectiveness of the sanction foreseen by the UCTD for unfair contract terms
(term is not binding). [Key aspects to consider are: How does this sanction work in
practice? Does it help consumers? Do the national courts take up the active role
imposed by the Court of Justice (invoking unfairness ex officio, taking measures of
instruction)? Is it sufficient to have CJEU guidance in this regard? Is there
administrative remedy in this area for consumers?]

According to the enforcers, it is regrettable that the consumer needs to go to court
obtain recognition that a contract term is unfair. This is the result of the terminological
choice made by the Belgian legislator to provide that every unfair clause is ‘prohibited
and void’ (toute clause abusive est interdite et nulle), rather than ‘deemed unwritten’
(réputée non écrite), as other Member States have provided to give effect to the
Directive’s requirement that the unfair term be made ‘not binding’. This drafting of art.
V1.84, para. 1 creates a civil law fiction of non-existence,!®* which only a court of law
can trigger.!°? Enforcers also point out that Belgian courts have not referred any
preliminary questions to the ECJ.

Belgian case-law confirms that national courts do invoke the unfairness of a clause ex
officio, ' even in cases where the consumer does not show up in court.'°* However, a
judge remarked that Belgian courts sometimes fail to invoke the unfairness ex officio
for reasons of time. The issue is that Courts must of course respect the audi alteram
partem-principle. In other words, they must call the parties to debate on the issue of
unfairness. This causes delays, in a context where delays are already problematically
long and where courts are under pressure to speed up proceedings. Courts deal with
this issue by silently performing a proportionality assessment of sorts. They will not
invoke the unfairness of contract terms of their own motion in every case where it
would be conceivable to do so, but they will do it in cases the imbalance is striking and

100 p CAMBIE, Onrechtmatige bedingen, Brussel, Larcier, 2009, 3-4, no. 3-4 and 71, no. 86.

101 4, SCHULTE-NOLKE (ed.) i.c.w. C. TWIGG-FLESNER and M. EBERS, EC Consumer Law Compendium.
Comparative Analysis, 2007, 388,
http://ec.europa.eu/consumers/archive/cons_int/safe_shop/acquis/comp_analysis_en.pdf.

102 R, STEENNOT, G. STRAETMANS, E. TERRYN, B. KEIRSBILCK en B. WYSEUR, “Overzicht van rechtspraak.
Consumentenbescherming (2008-2014). Marktpraktijken (2011-2014)", TPR 2015, (1) 220, no. 169.

103 See for example: Gent 4 January 2012, NJW 2012, 255, note R. STEENNOT; Gent 26 October 2012,
Jb.Markt. 2012, 286, note P. CAMBIE, TGR-TWVR 2013, issue 1, 46; Arrondrb. Oost-Vlaanderen 17
november 2014, T.Vred. 2015, issue 1-2, 21; Vred. Thuin 7 January 2013, DCCR 2013, issue 99, 68, note
J. LAFFINEUR, T.Vred. 2013, issue 11-12, 572, note R. STEENNOT.; Vred. Charleroi 4 July 2008, JLMB
2008, 1658. See for more case-law: R. STEENNOT, G. STRAETMANS, E. TERRYN, B. KEIRSBILCK en B.
WYSEUR, "“Overzicht van rechtspraak. Consumentenbescherming (2008-2014). Marktpraktijken (2011-
2014)”, TPR 2015, (1) 220, no. 169, footnote 969.

104 R, STEENNOT, G. STRAETMANS, E. TERRYN, B. KEIRSBILCK en B. WYSEUR, “Overzicht van rechtspraak.
Consumentenbescherming (2008-2014). Marktpraktijken (2011-2014)", TPR 2015, (1) 219, no. 169.
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the consumers did not invoke the legal provisions that protect them. This is confirmed
by scholars, who note that, even though raising the unfair character of contract terms
of their own motion represents a substantial effort for judges, they do it in a way that
contributes significantly to consumer protection.

A business association confirms that abusive character is invoked ex officio by courts.
They think nullity is a good and practical sanction.

A consumer association explains however that most judges only have limited
knowledge of the law on unfair contract terms. They typically know that conventional
interest rates cannot exceed legal interest rates and will raise the unfairness of such a
clause of their own motion, but may well not spot unfairness of other clauses.

Scholars have discussed extensively whether nullity under art. VI.84 CEL is absolute
or relative.!®® Traditionally, it would have been considered as relative nullity: one
which can be invoked only by the party which the legislator intends to protect, i.e.
consumers. The rule that courts have to raise the unfair character of their own motion
sits ill with the notion of relative nullity. Indeed such a duty is habitually associated
with absolute nullity. The Belgian Cour de Cassation may have found a compromise by
laying emphasis on the duty of courts to raise the argument of unfairness of their own
motion and inviting parties to revise their positions in this light. °® Following this
logic, it could be said that courts facilitate the exercise of consumer rights but do not
take the place of consumers. It remains for them to raise the claim which is only
suggested to them. Nullity, therefore, can still be considered relative.

As mentioned, going to court is the only way to have a contract term recognised as
unfair. In other words, no administrative remedy is available under Belgian law.
However, as both representatives of the Ministry for the Economy and a business
association explain, the Economic Inspectorate plays an active role in practice by
intervening regularly in court proceedings. In addition, the CUCT (see above) is an
advisory body created in 1993. It issues recommendations about contracts terms in
B2C contracts, gives advice upon request and may submit proposals to the Minister of
Economic Affairs.'®” The CUCT can act on its own initiative or at the request of the
competent minister, a consumer organisation or an association of traders.

As far as court proceedings are concerned, a consumer association raises an additional
issue and explains that the situation would be improved in terms of remedies if it were
possible to obtain compensation in the framework of an injunction procedure, rather
than having to sue separately for compensation.

e In a forward looking perspective: Are there other measures that could improve the
effectiveness of the UCTD in establishing a high level of consumer protection in
your country? Would a graphical presentation model improve the readability and
comprehension by consumers of the T&Cs? Are there best practices or lessons
learnt in your country that could be relevant for other EU countries?

Representatives of the Ministry for the Economy are not averse to the idea. However,
they underscore that a graphical representation model with symbols requires a certain
amount of education. At the moment, symbols are used all around, without the
guarantee that the consumer knows the meaning all of them. A business association
stated that such symbols could have an added value, but they should be implemented
by sectoral auto-regulation. In other words, enforcers and businesses concur in

105 See for a short overview of the arguments: R. STEENNOT, “Art. 75 Wet betreffende marktpraktijken en
consumentenbescherming” in X, Handels- en economisch recht. Commentaar met overzicht van
rechtspraak en rechtsleer, 2012, losbl.

106 p, CAMBIE, “Unfair Terms in Consumer Contracts” in G. STRAETMANS and J. STUYCK (eds.), Commercial
practices, 2015, (136) 152, footnote 481.

107 The CUCT has already given repeatedly advice, e.g. concerning the use of certain terms in contracts of
mediation of real estate agents. The recommendations can be consulted on the internet
(http://economie.fgov.be/nl/fod/structuur/Commissions Raden/Commissie onrechtm bedingen/adviezen
[#.N7Go 5iLShc).
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thinking that more graphic representation of information could be a way forward,
provided there is sufficient standardisation. The idea however seemed relatively new
to representatives of a consumer association. They expressed that it could be a good
idea, provided that the overall level of protection would not diminish. The most
important aspect to improve the effectiveness of UCTD, according to that consumer
association, is to improve practical information on what concrete steps consumers
should take when they face a problem (by analogy with passenger rights).

More generally, a judge stated that national UCTD provisions (whether it concerns the
general provisions or the black list) contribute little to consumer protection because of
the ignorance of consumers and also that of their lawyers. Generally, lawyers use
well-known concepts of general contract law with which they are more familiar. These
findings are identical with these of the EC Consumer Law Compendium of 2007.%
However, according to the judge, the way forward would be to specify the prohibitions
and to focus on black-lists. General principles and indicative lists are vague, which
necessitates a complete research of all facts in a procedure and for which there is not
enough time or resources. According to this stakeholder, the more specific the
prohibition, the more useful it is in practice. Another judge concurs that short and
clear provisions would be an improvement.

1.2.2. Effectiveness of the current rules in eliminating obstacles to the Internal Market

What is the effectiveness of the UCTD (i.e. the national laws transposing it) in
eliminating obstacles to the Internal Market in terms of:

e Whether the application of the general fairness clause in different Member States
shows disparities in the understanding of this principle and, if so, whether
disparities have an impact on cross-border trade; [Key aspects to consider are: Do
national differences in the application/implementation of the Directive play a role
for businesses? Have these differences led to changes in their business strategy?
Have these differences caused problems?]

A business association stated that because of the active role of the ECJ (in interpreting
the general principle to ensure a uniform interpretation), the principle presently works
fine in cross-border trade and has contributed positively to establishing the Internal
Market.

e Whether any of the extended indicative lists, "black" and/or "grey" lists of unfair
contract terms adopted in certain Member States represent a barrier to cross-
border trade;

Business representatives did not mention any adverse effect of black lists on cross-
border trade.

e Whether the other extensions of the application of this Directive (i.e. to individually
negotiated terms and to terms dealing with the adequacy of price and main subject
matter) in certain Member States represent a barrier to cross-border trade.

Again, no specific obstacle was perceived in connection with extended scope of UCTD.

108 H, SCHULTE-NOLKE (ed.) i.c.w. C. TWIGG-FLESNER and M. EBERS, EC Consumer Law Compendium.
Comparative Analysis, 2007, 417,
http://ec.europa.eu/consumers/archive/cons_int/safe_shop/acquis/comp_analysis_en.pdf
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1.2.3. Relevance for business-to-business transactions

Regarding the area of contractual fairness and in relation to the Unfair Contract Terms
Directive, please analyse:

e Whether there is a need to strengthen the protection of businesses, especially SMEs
and in particular micro enterprises, with regard to unfair contract terms;

As already mentioned above, businesses, as a rule, are not favourable to transposing
rules on consumer protection to B2B transactions.

Currently in Belgium, there are no general rules on unfair terms for B2B transactions.
There is however a specific provision in the Act on Late Payment in Commercial
Transactions,'®® namely art. 7, that provides that a contractual term which deviates
from certain provisions of the Act can be reviewed by a judge if it is grossly unfair to
the creditor. This for instance can be the case by stipulating a too low default interest
rate. A judge has to consider all circumstances of the case, including good commercial
practice, the nature of the product or service, and the fact if the unfair term creates a
significant imbalance between the rights and obligations of the parties, to the
detriment of the creditor. There is no requirement that the clause has not been
indivildltélally negotiated, but one author suggests that this will in practice mostly be the
case.

Another author suggests that an extension of the unfairness test of contractual terms
is justified in contracts where at least one party is an SME.!!! The general rationale of
European contract law is the creation of a well-functioning internal market and the
protection of weaker parties. Since SMEs, like consumers, are generally in a position
to conclude a contract on their business partner terms or to not conclude it at all, the
same rationale applies to them and to consumers. This would seem a valid reason to
extend protection against unfair terms to SMEs.

e Whether the system of protection established by the Directive, based on the
concept of good faith and the significant imbalance in the parties' rights and
obligations, would be appropriate for B2B transactions;

It is argued in literature that this would be appropriate for B2B transactions and that a
more stringent fairness test, such as the one suggested in art. 86 of the proposal on a
Common European Sales Law (hereinafter: ‘*CESL’),*** would not be justified. A more
stringent test would not create more confidence for SME’s to engage in cross-border
trade, nor would it seem justified on fairness grounds, as SMEs do not need to be
more protected than consumers.'*® Another author strongly suggests that the scope of
the UCPD should be amended to cover both B2C and B2B (marketing) practices at the
pre-contractual stage. Thus, scholars agree that the same test should apply to SMEs
and consumers.

109 Act on Late Payment in Commercial Transactions of 2 August 2002, BS 7 August 2002.

110 5. VAN LOOCK, “Unfair Terms in Contracts Between Businesses. A Comparative Overview in Light of the
Common European Sales Law” in M.B.M. LOOS and I. SAMOY (eds.), The Position of Small and Medium-
Sized Enterprises in European Contract Law, Cambridge, Intersentia, 2014, (83) 125-126.

1113, KLIINSMA, “The CESL and its Unfair Terms Protection for SMEs” in M.B.M. LOOS and I. SAMOY (eds.),
The Position of Small and Medium-Sized Enterprises in European Contract Law, Cambridge, Intersentia,
2014, (73) 73-74.

112 Commission Proposal for a Regulation of the European Parliament and of the Council on a Common
European Sales Law of 11 October 2011, COM(2011) 653 final. Art. 86 states that, in B2B relations, a
term is unfair if a) it is not individually negotiated and b) its use grossly deviates from good commercial
practice, contrary to good faith and fair dealing.

113 3, KLIINSMA, “The CESL and its Unfair Terms Protection for SMEs” in M.B.M. LOOS and I. SAMOY (eds.),
The Position of Small and Medium-Sized Enterprises in European Contract Law, Cambridge, Intersentia,
2014, (73) 79.
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e The appropriate scope of B2B protection against unfair contract terms - should the
protection, if at all needed, extend to individually negotiated terms, the main
subject-matter of the contract and the adequacy of the price;

There was no extensive information found regarding these extensions or exclusions.
Scholars however argued that, contrary to the CESL, a difference in the scope of the
unfairness test between consumers and small business would not seem justified.!*
Consequently, if individually negotiated terms are excluded from the unfairness test
for consumers, this should also be the case for small businesses, since the same
rationale (the weaker party and the internal market argument) equally apply. Under
Belgian law individually negotiated terms are within the scope of the prohibition of
unfair terms. Therefore, it would be better if they could also fall within the scope of
protection for SMEs.

e Whether there are specific contractual terms often used in B2B transactions which
could be regarded as unfair in all circumstances or presumed to be unfair;

No specific information was found nor given regarding this question.

e Whether there is a need for contractual transparency requirements in B2B
transactions, similar to the requirement of plain, intelligible language in the
Directive;

No specific information was found nor given regarding this question.

e Whether an extension of the Unfair Contract Terms Directive to B2B transactions
can bring benefits for cross-border trade;

No specific information was found nor given regarding this question.

e Whether the consequences of such an extension would have an effect on innovation
by or market opportunities for SME providers/suppliers;

No specific information was found nor given regarding this question.

e Whether the benefits of extending the scope to business-to-business transactions
would exceed the negative consequences of such an extension.

No specific information was found nor given regarding this question.

114 3, KLIINSMA, “The CESL and its Unfair Terms Protection for SMEs” in M.B.M. LOOS and I. SAMOY (eds.),
The Position of Small and Medium-Sized Enterprises in European Contract Law, Cambridge, Intersentia,
2014, (73) 80.
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1.3. Injunctions

1.3.1. Effectiveness of the current rules in establishing a high level of consumer
protection

What is the effectiveness of the ID (i.e. the national laws transposing it) in terms of:

e To what extent is the use of the injunction procedure in your country contributing
to the reduction in the number of infringements to consumer protection rules and
reduction in consumers' detriment?'*®

Two specialised judges were of the opinion that the injunction procedure is very
effective and useful. One commented that it is mostly used by business and not by
consumers. Indirectly however, consumers benefit from these orders to cease, since
they lead firstly to fairer competition and secondly to consumer protection.

A consumer association explained that, in network services sectors (telecom, energy),
the injunction procedure helped obtain real changes in consumer contracts.

e What measures in your national legislation on injunction procedure are considered
to be particularly effective, if any: measures regarding the cost of the procedure,
the summary procedure, the publication of the decision and/or the publication of a
corrective statement, the sanctions for non-compliance with the injunction order
(Art. 2(1) of the Injunctions Directive), the prior consultation (Article 5 of the
Injunctions Directive), and the effects of the injunction order?

Article 1022 of the Belgian Judicial Code (rules on civil procedure) together with article
3 of the Royal decree of October 26th 2007 provide that the value of an injunction
cannot be evaluated in money. This has a bearing on the general rule according to
which costs are born by the losing party. The amount the winning party can recover
from the losing party in an injunction procedure is capped at 1440 Euro. However, the
judge may increase this amount up to 12.000 Euro.!'® In the interviews, judges
underscored the importance of this compensation, explaining further that, where
necessary, the amount can be adjusted downwards for e.g. vulnerable consumers.
However, the rule does not address the ex ante obstacle of litigation costs: most
consumers, irrespective of the merit of their case, will be reluctant to make an
advance for the litigation costs.

The representatives of the leading consumer association explained that, in practice,
the sums awarded to the winning party never cover real costs of the cap. They said
that, as a result, the consumer association had to choose its cases and could not file
for an injunction in every case that would merit attention. They indicated that the
consumer association is doing an enforcement job that should be financed by the
government and suggested it should be able to recover the true costs of private
enforcement from the government.

There is a summary procedure, but, according to a judge, it is seldom used, if at all,
since the ordinary injunction procedure (before the president of the court) is already
an accelerated procedure.

Concerning the prior consultation, in Belgium there is a procedure of reconciliation,
where parties try to reach an agreement together with the judge. According to a
judge, this procedure is quick, without any costs for the parties, implies a low
threshold for the consumer, and is therefore very consumer friendly.

The publication of a decision or a corrective statement is very effective according to a
judge, but should not be used lightly, since it could harm the reputation of the
business over time. In other words, the publication is very effective because of its

115 Consumers' detriment should be understood as consumers' financial loss caused or that could have been
caused by the infringements as defined by article 1(2) of the Injunctions Directive.

116 Both caps are indexed. These are the current values at the time of writing.
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deterrent nature. Another judge concurs and explains that the combination of various
measure at the courts disposal is sufficient to discipline businesses.

e Has your country extended the scope of application of the injunction procedure
beyond the pieces of EU legislation listed in the Annex I to the Injunction Directive?
If yes, what are the additional consumer rights covered?

Injunction procedures are available under Belgian law for a variety of matters, ranging
(among others) from remuneration of public notaries to gender discrimination and
data protection, from appointing experts to granting exequatur and trademark
infringement.''” The scope of application of injunction procedures under Belgian law is
therefore far wider than consumer law.

In the realm of regulation of marketing practices, the Economic Code provides for
injunction procedures for violations of the rules contained in Book VI of the same code
(which contains consumer protection rules)!!® but also in matters of advertisement
‘including those not covered by book VI'*'°, and matters regarding the protection of
consumers of mobile telecommunication services.'?® This may be seen as an
‘extension’ beyond the scope of application of the Injunction Directive (with the caveat
that Belgian lawyers may not perceive this directive as the root of injunction
procedures in these matters and therefore the wider scope of application of the
injunction procedure not as an ‘extension’ from that base). The scope of injunction
procedures in consumer matters is therefore broader under Belgian law than the rights
conferred by the pieces of EU legislation listed in the Annex I to the Injunction
Directive.

e Analysis of the obstacles to the effective use of the injunction procedure, in
particular by analysing which progress in removing obstacles has been made and/or
new difficulties that have emerged in your country since 2012.

Under Belgian law, injunction procedures are fast-track procedures. Urgency is
presumed and many procedural delays are abridged (in comparison to ordinary
procedures). Yet, in practice these procedures too are quite slow. A judge expresses
the opinion that delays are indeed the main obstacle to effectiveness. He thinks that,
beyond a much-needed general upgrade of the Belgian judicial system, it would be
helpful to have specialised courts dealing with consumer protection.

The interviewed consumer association clearly stated that costs are the main obstacle.
It did not consider that there has been significant change since 2012.

e In a forward looking perspective: Should the coverage of the Injunctions Directive
be extended (by including additional legislation into Annex I to the Directive)? If so,
which EU legislation should be included? Are there other measures that could
improve the effectiveness of the ID in establishing a high level of consumer
protection? Should the scope of the Injunctions Directive be extended to the
protection of collective business' interests? Are there best practices in your country
that could be relevant for other countries and considered as model for the
injunction procedure at EU level?

From an EU law perspective, the list should at least be updated to include recent

directives, in particular the Consumer Rights Directive. This is purely a matter of
consistency.

17 Listed in the Code of Procedure at art. 585 and 587 (civil matters) and art. 588 and 589 (commercial
matters).

118 Article XVII.2. 15°
119 Article XVII.2. 7°
120 Article XVII.2. 14°
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From a Belgian perspective, scholars are sceptical about extending the scope of
injunction procedures (whether in consumer matters or more generally). The reason is
that courts are not well resourced and stretching the limited available resources over
an even greater number of injunction procedures is likely to make matters worse in
terms of delays. It would also detract resources from the seriously urgent matters.?!
In the past, it has been observed that many of legislative provisions adopted to
broaden the scope of injunction proceedings have not produced the desired results
and appear retroactively as demagogical.'?*

Another drawback of these procedures is that the judge can only give an injunction. If
the parties want to claim compensation, they have to start a distinct procedure (for
which there is no fast-track). The reason or this is that it would be unworkable to keep
the fast-track character of the injunction procedure if the court had to deal with
calculation of damages. Nonetheless, this is a serious inconvenience to victims of
unfair practices or unfair clauses. In the field of gender discrimination, where the
same injunction procedure also applies, a very innovative measure was adopted to
alleviate this difficulty: the claimant may opt for a flat-rate compensation (fixed in the
legislation).'?*> The compensation may not be exact, but it will be relatively speedy.
This seems to work well.*** Another more recent initiative to improve the efficacy of
injunction procedures was introduced in article 186 of the Judicial Code: the King (i.e.
the government) may give the president of certain courts specialized jurisdiction over
injunction procedures.

An issue a revised Injunctions Directive should deal with is the interplay between
injunctions and collective redress. As a matter of principle, if one takes collective
redress seriously, it would seem that injunctions should be available not only to public
bodies in charge of consumer interests and consumer associations (current article 3 of
the Injunction directive). They should also be available to groups of consumers formed
in accordance with national law (and relevant EU law if ever adopted) for the purpose
of group litigation.

It is true that, in practice, this may not be necessary in all cases. For example, where
a consumer association or public body applies for an injunction in parallel with the
class action (or before), the effect of the injunction will extend to all consumers.?* Yet
there may be cases in which it could make a difference that the class has standing to
apply for an injunction. This issue should at least be considered when revising the
Injunctions Directive.

Regarding measures that could improve the effectiveness of the ID in establishing a
high level of consumer protection, the leading consumer association stresses the need
for a better coordination between the injunction procedure and sanctions. According to
consumer representatives, it should be possible to apply for a sanction in the same set
of proceedings (even if in a separate second step), and sanctions collected should go
to a fund which could finance other applications for injunctions as well as class
actions.'?®

121 Interim measure proceedings governed by art. 583 Judical Code.

122 3.F VAN DROEGENBROECK «Le juge des référés, hors la loi ? », in J. ENGLEBERT (ed.) Questions de droit
judiciaire inspirées de ‘I'affaire Fortis’, Brussels, Larcier, 2011, p. 154 and reference cited.

123 | aw of 10 May 2007 on fighting discriminations, MB 30 May 2007, p. 29016, section 18.

124 5. VAN DROOGENBROECK and J-F VAN DROOGHENBROECK, L’action en cessation de discriminations in
J-F VAN DROOGHENBROECK, Les actions en cessation, Brussels, Larcier, 2006, 324-397 ; G. CLOSSETS-
MARCHAL and J-F VAN DROOGHENBROECK,, La protection judiciaire contre la discrimination : I'action en
cessation in J. RINGELHEIM (ed.) Le droit et le diversité culturelle, Brussels, Bruylant, 2011, 394-453.

125 Case C-472/10, Invitel, EU:C:2012:242.

126 For a similar proposition, See A-L SIBONY, A Behavioural Perspective on Collective Redress in Eva Lein,

Duncan Fairgrieve, Marta Otero Crespo and Vincent Smith (eds), Collective Redress in Europe: Why and
How?, British Institute of International and Comparative Law, 2015, pp. 47-57 at 56.
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1.3.2. Effectiveness of the current rules in eliminating obstacles to the Internal Market

What is the effectiveness of the ID in eliminating obstacles to the Internal Market in
terms of:

e How effective is the injunction procedure in addressing infringements originating in
another EU country?

A judge pointed out that, from the point of view of consumers, there are few problems
since the consumer will try to address the infringement before a Belgian court, so
there are no real procedural problems as such. The main problem however will be the
implementation and enforcement of the Belgian court decision in other countries,
which remains difficult. Another judge interviewed concurs on this point.

e How effective is it to address infringements originating in another EU country that
qualified entities in your country are enabled to seek injunctions in the other
Member State (Article 4 of the Injunctions Directive)?

The persons interviewed who work for qualified entities did not have experience with
injunction procedures before a Belgian court for infringement of consumer rights
originating in other Member States.

The leading consumer association pointed to the difficulty of dealing with practices
originating in another Member State, where the practice is not prohibited (such as
reselling concert tickets at a premium price).'?’

e In a forward looking perspective: Are there non-legislative or/and legislative
measures that could improve the effectiveness of the injunction procedure in
addressing infringements originating in another EU country? Are there best
practices in your country that could be relevant for other EU countries and could be
considered as a model for the injunction procedure at EU level?

The main difficulty evoked by several stakeholders concerns the execution of Belgian
judgments in other Member States. The solution would then seem to consist in
broadening the scope of instruments facilitating cross-border execution of judgements
so as to include injunctions within the scope of ID. This would require legislative action
in the framework of judicial cooperation in civil and commercial matters.

In addition, the leading consumer association notes that cooperation among national
enforcement authorities could be improved.

1.3.3. Interplay between the Injunctions Directive and other enforcement instruments
of consumer law

Please analyse:

e Is the injunction procedure as designed by the Injunctions Directive regulated
separately in your country (in a separate legal act or as a separate procedure
regulated within the same legal act) from the enforcement procedures foreseen by
other EU Consumer Law Directives (UCPD, UCTD and by the Consumer Rights
Directive)?

The injunction procedure is regulated by articles of the Judicial Code, which is a

distinct piece of legislation from the Economic Code, where the directives are

transposed.

e If these procedures are regulated separately: What are the main differences
between them? How is the coherence between these procedures ensured? If these

127 See example described above.
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procedures are regulated in a single legal act (possibly as a single procedure): In
what way do these procedures (or this procedure) go beyond measures foreseen by
the Injunctions Directive?

Belgian rules on injunction are in conformity with the Injunction directive. They do
beyond the measures foreseen by the Injunctions Directive on one particular issue:
urgency is irrebutably presumed, thus relieving the claimant of the heavy burden of
proof under article 584 of the Judicial Code. It should also be mentioned that, in
practice, periodic penalty payments (under art. 1385 bis of Judicial Code) are almost
systematically ordered.

1.4. Cross-cutting issues

1.4.1. Cost and benefits of the directives covered by the study

e To what extent is there evidence for benefits for consumers stemming from the
protection provided by both the minimum harmonised and the fully harmonised
consumer rules, e.g. in terms of benefits for consumers from the protection against
unfair commercial practices and unfair standard terms in contracts; [Note: a
relevant aspect in this context is whether the costs for consumers in exercising
their rights under these directives are limiting these benefits or not.]

According to a judge, the single biggest hindrance that holds consumers back from
exercise of their rights under these directives is the cost of litigation. In many cases,
consumers will not litigate for fear that either upfront costs will be too high or that
costs may outweigh benefits (if they lose, as mentioned, the losing party must pay a
standard compensation for the litigation costs to the winning party).

One author states that according to the European legislator, the harmonisation within
the internal market increases consumer confidence.*?® However one author criticises
this argument with regard to the UCPD for a number of reasons.'?® For instance, even
if there is a minimum safety net of consumer protection in the internal market, most
consumers are not aware of the content of their own law. This makes it unlikely that
the reason why consumers are reluctant to buy across borders is the fear that other
Members States law may be different from their own law. Another compelling counter
argument is that the UCPD increases consumer confidence by eliminating obstacles
stemming from different national regulation of commercial practices, but not by
addressing other, more important kind of obstacles, e.g. obstacles related to cross-
border dispute resolution (access to justice obstacles), practical obstacles (shipping
costs, difficulties in exchanging the product and getting it repaired) and natural
obstacles (the language barrier, geographical distance and unfamiliar consumer
culture and journey time).

The leading consumer association stresses that cost of going to court is a serious
obstacle to the enforcement of consumer rights.

e To what extent is there evidence for benefits for traders stemming from both the
minimum harmonised and the fully harmonised consumer rules, e.g. in terms of
creating a level playing field for honest traders by providing a legal basis to
eliminate or at least constrain dishonest market practices, such as the use of unfair
standard terms in contracts or unfair commercial practices, including through the
application of the Injunctions Directive;

128 B, KEIRSBILCK, The New European Law of Unfair Commercial Practices and Competition Law, Oxford,
Hart Publishing, 2011, 186, no. 203-204.

129 B KEIRSBILCK, The New European Law of Unfair Commercial Practices and Competition Law, Oxford,
Hart Publishing, 2011, 186-187, no. 204.
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In the view of a judge, the regulation on market practices is very beneficial for
businesses, since it prevents and reduces unfair competition, and therefore levels the
playing field. Because of this legislation, consumers benefit indirectly from fairer
competition. A business association agreed with this view and argued that especially
full harmonisation levels the playing field in cross-border trade, contrary to minimum
harmonisation, which leads to diversity in national legislation. However, as already
mentioned, because of some open-textured concepts, for instance in the UCPD, there
is a large margin of appreciation for the judges, which possibly detracts from the
effectiveness of harmonisation and thus the functioning of the internal market. A legal
author agrees with this view and wrote that regulatory diversity would not disappear
after the implementation of the UCPD.*3° The law in action would probably continue to
differ widely, because of the nhumerous open-textured concepts, rules and principles in
the UCPD. In the interview, a business association confirmed this point of criticism and
gave the example of the regulation of blackout periods in Belgium,3! which illustrates
ongoing regulatory diversity across Member States.

As already stated, one business association maintains that only maximum
harmonisation eliminates those compliance and transaction costs for businesses, but it
does so only if the harmonised rules are precise enough. Otherwise, harmonised rules
create legal uncertainty and therefore higher compliance and transaction costs, with
the effect of possibly hindering cross-border trade.

According to Keirsbilck, such compliance costs do not constitute the main obstacle to
cross border trade. Empirical evidence suggests rather that the main obstacle, on the
traders side, is the divergent consumer cultures throughout Europe. Cross-border
traders are forced to adapt to these varying contexts, keeping the principle ‘think
global, act local’ in mind. 32

e What are costs for traders due to the need to respect the requirements under the
directives covered by the study? [Note: Such as costs of research, legal advice and
compliance as well as the amount of time necessary to comply with the directives]

In the interview, the business association gave no specific numbers, but stated that
the compliance and transaction costs mainly consist of the costs of research and legal
advice, to comply with the national regulation of another Member State.

On a more general note, a judge pointed out the difference between large companies
and SMEs: for SMEs, it is much more difficult to comply with the requirements
because the compliance costs are a heavier burden compared to larger businesses.

e What are the costs involved in the public enforcement of these rules?

Enforcers do not have a precise notion of such enforcement costs because government
personnel involved in enforcement tasks also enforce national provisions which do not
originate in directives.

e Are there indications that the directives covered by the study are not implemented
in your country in a cost-effective manner?

No specific trait of Belgian enforcement system seems to be wasteful. A judge
confirmed that, at the moment, there is no margin for significant improvements.

A consumer association stresses that out-of-court procedures are also expensive

130 B, KEIRSBILCK, The New European Law of Unfair Commercial Practices and Competition Law, Oxford,
Hart Publishing, 2011, 185-186, no. 201-202.

131 On which see above section 1.1.3. page 24.

132 B KEIRSBILCK, The New European Law of Unfair Commercial Practices and Competition Law, Oxford,
Hart Publishing, 2011, 186, no. 202.
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e Could the costs for implementing and enforcing the rules of the directives covered
by the study be reduced without lowering the level of protection for consumers? If
so, how?

In the view of a judge, the litigation costs (private enforcement costs) could be

reduced, but this would increase the risk of abusive litigation. What courts do is that

they exercise discretion as to how private costs are shared between the parties: they
may for instance lower litigation costs for the losing party by reducing the
compensation which it has to pay to the successful party at the end of proceedings.

This does not change the total amount of enforcement costs but may change

incentives to litigate. To truly lower costs, the legislator would need to lower court

fees.

A consumer association stresses that prevention is less costly than litigation. It also
puts forward that sanctions should be increase to improve dissuasion.

1.4.2. Interplay with EU sector-specific consumer protection legislation

Regarding the interplay of the horizontal EU consumer legislation [mainly UCPD and
UCTD] with EU sector-specific consumer protection legislation in the areas of
electronic communications, passenger transport, energy and consumer financial
services, please:

e Analyse the levels of awareness of the requirements of the horizontal EU consumer
legislation (mainly UCPD and UCTD) of businesses and consumers and the specific
public enforcement bodies in the relevant sectors, as in particular demonstrated by
their practical application; [Key question here is: Are UCPD and UCTD applied in
practice by national authorities and courts as a legal basis to combat unfair
commercial practices and unfair standard terms in contracts in the regulated
sectors?]

A judge stated that consumers are not aware of their consumer rights in general.
However, for certain sectors like e-communications, young consumers display a higher
level of awareness. Furthermore, as mentioned above, judges stated that, courts
rarely apply provisions stemming from the UCPD or UCTD, since general contract law
often suffices and is more familiar to legal practitioners, who are mostly not aware of
specific consumer legislation.

From the point of view of one business association, businesses - especially large ones
- are well aware of the requirements in these specific sectors and comply with them.
The business association added that businesses generally follow the opinions of the
CUCT, and they also well informed on the requirements by the sectoral business
associations.

e Specify whether in your country the same authority is responsible for the
enforcement of the horizontal EU consumer law and the sector specific rules, or
whether there are different authorities responsible for these two sets of rules; [If
different entities are responsible, key aspects are: Is there an institutionalised
cooperation between them? Does the institutional arrangement for enforcement
affect the use of UCPD/UCTD in the regulated sectors, as specified in the previous
bullet?]

The Economic Inspectorate is in charge of enforcing consumer protection rules
generally, also in the e-communications and transport sectors. Only in the financial
sector and in the energy sectors are sectoral regulators in charge of consumer
protection.

In the Financial sector, the ‘Financial Services and Market Authority’ (hereinafter,
FSMA) is in charge (since its creation in 2010). FSMA is responsible for the supervision
of financial products generally and oversees in particular the provision of mandatory
pre-contractual information requirements. It also enforces sector-specific provisions on
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advertisement.!*® Both pre-contractual information and advertisements are subject to
prior approval by FSMA.'** The general perception of the leading consumer association
is that FSMA prioritises the interest of the sector rather than the interests of
consumers, however no specific examples were given.

In the energy sector, the regulatory structure is more complex as the oversight of the
energy markets is divided between specialised authorities on the federal and regional
level (the ‘CREG’ and ‘VREG'). These authorities are competent to oversee the
compliance of the energy suppliers with the specific energy legislation. The Belgian
Court of Accounts (‘Rekenhof’/’Cours des comptes’) reviewed the functioning of the
CREG (the federal regulator) in 2015 and concluded that, because of a deficient legal
framework, insufficient budget and inadequacy between needs and personnel, the
CREG was not suitably equipped to exercise its inspection powers effectively or adopt
effective sanctions.'® This suggests an enforcement deficit for the UCPD and the
UCTD in the energy sector.

The leading consumer association considers that, in general, sectoral regulators rely
on sector-specific provisions more than they do on horizontal rules. This is a reason to
keep in sectoral rules provisions that overlap with general directives (i.e. repeat
general provisions and/or go further), as the telecom regulation does.

e Assess to what extent the combination of horizontal consumer provisions and
sector-specific rules provide for a clear and coherent legal framework concerning
contractual fairness, unfair commercial practices, and information obligations
regarding advertising; [Key aspects to consider are: How do they work together
with the sectoral legislation? Are there issues/overlaps/conflicts etc.?]

Book VI of the CEL, containing the provisions on contractual fairness, unfair
commercial practices and information obligations regarding advertising is applied to all
sectors unless sector-specific rules depart from this general framework.*3¢

According to a business association and a judge, there are some overlaps between
horizontal consumer provisions and sector-specific rules, but no conflicts and the
existing overlaps do not cause any problems.

Examples of such overlaps are found in financial services sector, where sectoral
regulation imposes numerous information requirements upon financial services
providers.*®” For instance, information requirements applicable to credit advertising
mandate that every advertisement that does not contain numerical information
regarding the cost of credit should state: ‘please note, borrowing money also costs
money’ (art. VII.64 (2) CEL).!*® In addition, Belgian national provisions on the
standard information requirements (Book VII of the CEL on Financial Services
transposing art. 4 of the Consumer Credit Directive 2008/48/EC), regulates
advertisements for credit in a more general way, outside the scope of harmonisation
of the Directive and in addition to the provisions on unfair market practices of Book VI
CEL. This is without prejudice to the above-mentioned Royal Decree of 25 April 2014

133 Royal Decree of 25 April 2014 Concerning Information Requirements with the Commercialisation of
Financial Products with non-professional Clients, BS 25 April 2014.

134 Art. 8 and art. 26 of the above mentioned Royal Decree

135 X, Rekenhof. Commissie voor de Regulering van de Elektriciteit en het Gas (CREG), 66, Nov 2015,
available in Dutch and in French: https://www.ccrek.be/docs/2015 48 CREG NL.pdf (NL)
https://www.ccrek.be/docs/2015 48 CREG FR.pdf (FR)

136 For instance for financial law aimed at consumer protection: Explanatory Memorandum 24 September
2013, Parl.St. Kamer, COD 53 3018/001, p. 21; V. COLAERT en A. VAN IMPE, “Financial Services” in G.
STRAETMANS and J. STUYCK (eds.), Commercial practices, 2015, (305) 306.

137 V. COLAERT en A. VAN IMPE, “Financial Services” in G. STRAETMANS and J. STUYCK (eds.), Commercial
practices, 2015, (305) 306.

138 \/, COLAERT en A. VAN IMPE, “Financial Services” in G. STRAETMANS and J. STUYCK (eds.), Commercial
practices, 2015, (305) 314.
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Concerning Information Requirements with the Commercialisation of Financial
Products with Non-Professional Clients.!**

To conclude, there are overlaps, but the sector-specific rules on financial services go
further than horizontal rules and there is no particular difficulty in applying the sector-
specific rules.

e What are the benefits of the complementary application of the UCPD and UCTD in
the regulated sectors? What are the costs due to the complementary application
with the sectoral EU consumer protection legislation?

A consumer association stated that there were benefits in terms of coherence. In the
association’s view, complementary application of general and sector-specific rues does
not create extra costs. No further reference was found concerning specifically the
benefits of the application of the UCPD and UCTD in the regulated sectors.

e Assess any need for clarification of the interplay between the EU sector-specific
rules and horizontal EU consumer law.

Stakeholders do not seem to think that overlaps or contradictions between the EU
sector-specific rules and horizontal EU consumer law are in practice a big problem.
There does not seem to be an acute need for clarification of the interplay between
them.

1.4.3. Relevance of consumer law directives for consumer-to-business transactions

e Please analyse the need and potential for the application of the consumer law
directives (mainly UCPD and UCTD) to consumer-to-business (C2B) relations. This
concerns situations where the consumer sells goods or provides services to a trader
(e.g. where the consumer sells gold jewellery to a trader or supplies digital content
to business against remuneration).

A judge stated that, even in a C2B relationship, the consumer does not provide goods
or services on a regular basis, which implies that the consumer should still enjoy the
benefit of consumer protection. Another judge thinks that it is necessary to prevent or
sanction abuse on the part of consumers.

Business associations for their part are in favour of ‘reciprocity’: they think these
directives should apply (to protect businesses) in C2B transactions. Nonetheless, they
raise doubts about whether these directives are easily transposable to C2B
transactions.

A consumer association thinks that consumers should enjoy equal protection in any
relation with businesses, whether B2C (where the consumer is the buyer) or C2B
(where the consumer is the seller) or C2C via B, where the consumer sells to another
consumer via a platform which qualifies as a business.

139 Royal Decree of 25 April 2014 Concerning Information Requirements with the Commercialisation of
Financial Products with non-professional Clients, BS 25 April 2014.
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1.4.4. Specific protection for vulnerable consumers

Please analyse:

e Whether the concepts of "consumer", "vulnerable consumer" and "average
consumer" as currently defined in the consumer law directives and relevant
jurisprudence, and as applied by national authorities and courts in your country,
continue to be valid and fit for purpose.

Representatives from the Ministry of the Economy as well as the leading consumer
association consider that these concepts are still fit for purpose.

A judge pointed out that one concept of a ‘consumer’ would suffice. The reason is that
(especially lower) courts are almost never asked to apply consumer protection rules
and are able to adjudicate cases brought to them under general contract law. The
simpler consumer protection rules are, the better chance they stand to be used by
non-specialist legal practitioners. Another judge disagrees and thinks that these
concepts are useful and that a consistent body of case law has now developed about
them. In the view of a business association, there is no indication that these concepts
are not valid or fit for purpose. Furthermore, businesses are now well aware of these
concepts and there is some value in not changing the approach and requiring yet
another learning process. The association estimates that it took about ten years for
businesses to really switch their mentality and adapt to these standards.

e To what extent the existing rules under the Unfair Commercial Practices Directive
are adequate to protect vulnerable consumers and whether, based on the
experiences in your country, specific provisions should be introduced in other
directives concerned, in particular the Unfair Contract Terms Directive.

The point of view of enforcement officials is that specific rules concerning vulnerable
consumers are not a very good idea. The category of vulnerable consumers adds to
the complexity without creating a clearly identifiable benefit in terms of specific rights.
They would be very reticent to extend a specific protection of vulnerable consumers to
UCTD as this would generate a lot of legal uncertainty for contracts.

Business association and judges did not have specific comments on this point.

A consumer association says that it is more difficult for handicapped consumers to
enforce their rights and thinks that special sanctions should be contemplated against
traders who take advantage of handicapped consumers. This opinion seems to be
based on direct experience in one case about a wheelchair guarantee.

1.4.5. EU added value

e Overall, would you consider that protection of consumers against unfair commercial
practices and unfair standard terms in contracts has improved in your country since
the implementation of the UCPD and the UCTD in national legislation?

Representatives from the Ministry for the Economy, who have followed closely the
legislative changes brought about by the transposition of these directives, say that the
UCPD has improved the level of consumer protection. However, on one point, the
Directive has lowered consumer protection. Belgium had to abolish rules on reference
prices which applied to advertising of discounts. As a result, it has become a lot easier
for businesses to advertise inflated discounts that do not correspond to reality. As
criteria are now much broader, it has become more difficult for the Economic
Inspectorate to take action. Traders in the distribution sector have unfortunately not
adhered to the relevant code of conduct. Regarding the UCTD, the view of the Ministry
is that this directive has not benefited Belgian consumers as Belgium was a forerunner
at the European level on the issues covered in this directive.

While recognising that, on paper, the directives have improved the level of consumer
protection, a judge explains that many practitioners (lawyers, judges) are under the
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impression that consumer law is complex and that there are constant changes.
Therefore, it seems that theoretically there is more consumer protection, but in
practice the level of consumer protection only rises gradually over time, as consumers
and practitioners become more aware of specific consumer protection regulations and
apply them more regularly.

Another judge stresses that the protection remains ineffective in many cases, for
economic reasons. A single consumer will generally not initiate court proceedings even
if she/he has a good case. In his view, only collective actions can insure effective
protection of consumer rights. In practice, he says, consumer rules are applied only in
the context of court cases initiated against consumers on a contractual basis (e.g., for
failure to pay) and are used as part of a defence strategy (e.g., consumer has not paid
but terms were unfair and therefore not binding). The same judge notes that, in some
cases, lawyers of consumers try to abuse the well-intentioned protection provided by
these rules. On the whole, in his opinion, the main merit of the rules is independent
from actual enforcement: their mere existence and the threat of enforcement is
enough to discipline trader’s behaviour.

A business association agrees that consumer protection has increased significantly
with the development of EU law. Its view is that, on the whole, Belgian businesses are
well aware of the consumer protection rules. For instance, their general terms and
conditions mostly comply with the legislation, although there are some exceptions.

A consumer association thinks that EU law has brought significant progress in Belgium
mainly in the field of unfair contract terms.

e Overall, would you consider that the information of consumers regarding unit prices
has improved since the implementation of the PID in national legislation?

Both representatives of the Ministry for the Economy and a business association agree
that this Directive has increased level of protection and made it easier for consumers
to compare offers. The representative from the Ministry notes that rules on price
indications are applied by distributors more broadly than is mandatory.

e Overall, would you consider that the protection of businesses against unfair
marketing in your country has improved since the implementation of the MCAD in
national legislation?

A business association stated that businesses made a huge effort to comply with the
provisions of the MCAD. Especially the Economic Inspectorate and enforcement
authorities (on a national level and on the level of the Benelux) ensured the
compliance of businesses with the MCAD. Representatives from the Ministry stress
that the change has been much more radical for comparative advertising than for
misleading advertising. Before the Directive, comparative advertising was prohibited.
It was the law which transposed the Directive which authorised such advertising. A
number of issues with the interpretation of rules regarding comparative advertising
have been identified. As explained in detail in a report of 2011, the Ministry thinks the
rules on comparative advertising should be clarified, especially on the issue of whether
the price used as a comparator in the advertisement is truly offered by a competitor.
The case law of the CIJEU on this point is not perfectly clear so that the clarification of
existing rules would need to go beyond a mere codification of the case law.

e Overall, would you consider that it has become easier for businesses in your
country to directly trade cross-border to final consumers located in other EU
countries in recent years? Has it become easier for consumers in your country to
directly purchase cross-border from traders located in other EU countries?

One judge thinks the opposite is true. Because of the multitude of rules and frequent
changes, complexity and legal uncertainty have increased and compliance costs for
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cross-border trade have gone up. Furthermore, the implementation of the directives
differs among Member States, which does not facilitate cross-border trader in practice.

To what extent are these improvements, if any, due to the mentioned directives?

According to a business association, improvements over the last years are largely due
to the mentioned directives. In its view, further improvements in consumer protection
would be achieved if the European legislator would systematise maximum
harmonisation.
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Annex

A. Transposition fact sheet

Table 1: Fact sheet on transposition of directives in Member States' law — Belgium*°

Directive Transposition Comments Specific provisions going beyond Included in national Comments
legislation (National minimum harmonisation legislation
law, Article) requirements/use of exemptions
Code of Economic Law '‘Black list' of terms considered unfair in all Yes Art. VI.83 and
(CEL) (Law of 23 February circumstances XIV.50 CEL
2013)
'Grey list' of terms which may be considered No Art. VI.83 CEL CEL blacklists unfair
unfair blacklists most terms that are not
L items contained in  contained in the
Directive the grey list (among  annex of the directive
93/1_3/EEC °'_‘ others: the Belgian ~ (Art. VI.83.3°,5°, 7°,
unfair terms in blacklist contains 8°, 10°, 12°-18°, 28°,
consumer 33itemsintotal)  32° 33°)
contracts
Extensions of the application of Directive to Yes Art. 1.8, 22° CEL

individually negotiated terms

Code of Economic Law Extensions of the application of Directive No Art. VI.82 §3 CEL Main subject-matter
(CEL) (Law of 23 February terms on the adequacy of the price and the and adequacy of price
2013) main subject-matter explicitly excluded

140 The table indicates provisions transposing the directives as they have been codified in the Code of Economic Law. The codification took place in 2013 and took effect in 2014.
References to statutes initially transposing directives are indicated in footnotes. These pre-codification references are not used in practice.

141 First transposed by Law of 3 April 1997, modified by Act of 2 august 2002 on misleading advertising, comparative advertising, unfair terms and distance contracts pertaining to
professions.
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Code of Economic Law —
Book VI (Law of 21
December 2013)

Directive
2005/29/EC
concerning
unfair
business-to-
consumer
commercial
practices in the
internal
market'*’
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Provisions regarding financial services going
beyond minimum harmonisation
requirements

Provisions regarding immovable going beyond
minimum harmonisation requirements

Application of UCPD to B2B transactions

42 First transposed by Laws of 5 June 2007 as modified by Law of 6 April 2010 on Market practices and Consumer protection (LPMC).

No

No

Yes (in part)

Art. VI. 104-109

BE has not made
explicit use of Article
3(9) UCPD

BE has not made
explicit use of Article
3(9) UCPD

However some
provisions regarding
unfair practices apply
to B2B only (see
below)
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Code of Economic Law — Extension of the application to other sectors No Art.VI.3a 6 CEL

Art. VI.3-6 CEL (Law of 21 (e.g. for immovable property)

December 2013)

Code of Economic Law — Use of specific regulatory choices/derogations Yes Art. VI. 7 Price per unit

Book VI (Royal Decree of indication not

30 June 1996, mandatory for sellers

implemented by an whose commercial

amendment decree of 21 premises are smaller

September 2004) than 150m”. Price per

unit indication not
mandatory for the

Directive following types of
98/6/EC on food items: 1) pre-
consumer packaged food sold at
protection in a discount close to the
the indication best-before date; 2)
of the prices of food items offered for
products on-premises
offered to consumption in
consumers restaurant, cafés,

hotels, hospitals,
cafeterias and similar
establishments; 3)
wine conditioned in 75
cl bottles; 5) pre-
packaged sweets and
snacks and ice cream
offered for immediate
consumption of the
whole unit; 6) packs of
products in special gift
packaging
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Unfair market practices in relation to persons
oooooooooooooooooo

concerning
misleading and

advertising

injunctions for

the protection |3y of 26 December 2013
oooooooooooo
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Table 2: Fact sheet on Injunctions Directive — BELGIUM

Is the injunction procedure as foreseen by
the Injunctions Directive regulated in your
country separately (as a separate
procedure or/and in a separate legal act)
from the enforcement procedures
foreseen by other EU Consumer Law
Directives (the Unfair Contract Terms
Directive or/and the Unfair Commercial
Practices Directive or/and by the
Consumer Rights Directive)?

Who is entitled to bring an action seeking
an injunction?

Is the injunction procedure a court or an
administrative procedure?

If your country legislation foresees both
forms of the procedure, please explain in
the comments column for which
infringements the court or administrative
procedure is foreseen

Who bears the costs of an injunction
procedure?

If qualified entities (or some of their
categories e.g. consumer organisations are
entitled to an exemption of some/all cost
related to the procedure please explain
the characteristic of such exemption in the
comments column.

Is the scope of application of injunctions
extended to cover areas of consumer law
that are not part of Annex | of the
Directive, or consumer law in general?

Is protection of business' interests covered
by the injunctions procedure?

If scope of application extended to the
protection of business' interests, please
provide details in the comments column
regarding type of business' interests
covered by the injunctions procedure

- Yes, separate
procedures in
separate legal acts

- Designated public
bodies

- Specified
consumer
associations

- Individual
consumers

- Court procedure

- Costs are borne
by the losing party

- Yes, scope of
application
extended to cover
areas of consumer
law that are not
part of Annex | of
the Directive

-Yes

Rules on injunctions can be found in the
Judicial Code - not in the Code of
Economic Law (CEL) where EU
Consumer directives are transposed.
Belgian rules go beyond the ID, in that
urgency (a necessary condition to apply
for an injunction under Belgian law) is
irrefutably presumed in all matters
falling within the scope of the ID.

Persons who can apply for an injunction
are listed in XVII.7 CEL.

The President of the Commercial Court
is competent in procedures against a
trader (Art. Xlll.1. CEL). The President of
the Court of First instance is competent
if an injunction is requested against a
member of liberal professions (Art.
XIll.1. CEL, as amended by Law of 15
May 2014).

The Judge may however take
circumstances into account and exempt
the losing party from paying part of the
costs.

Belgian injunction procedure applies
well beyond the scope consumer law
(e.g. competition and intellectual
property, designation of experts and
much more). Regarding consumer
protection, the injunction procedure
also applies to the protection of
consumers of mobile
telecommunication services.

Art. XVII. 7 CEL: a professional
authority, professional or inter-
professional organizations can bring
proceedings provided they are legal
entities, defending their members’
interests. There is no restriction as to
types of business interests covered.
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Is it possible to bring an injunction action - Yes
jointly against several traders from the
same economic sector or their associations

Is there an out-of-court preliminary stage - Yes
in the injunction procedures? (not

including the consultation stage under Art.

5 of the ID)

- No such
requirement

Has your Member State taken specific
measures regarding the prior consultation
(Article 5 of the Injunctions Directive)?

Does the national legislation provide for - Yes
measures ensuring summary procedure?

Please specify main characteristics of the
procedure (subject matter/time limits) in
the comments column.

Are there sanctions for non-compliance
with the injunction order (Article 2(1) of
the Injunctions Directive)?

- Yes, other
sanction (please
specify)

If sanctions in form of penalty or fine is

foreseen, please specify in the comments

column to whom exactly should they be

paid

Has your Member State taken specific - Yes
measures regarding the publication of the
decision and/or the publication of a

corrective statement?

Is it possible to claim within the injunction - No
procedure for sanctions for the
infringement?

Can an action for the restitution of profits -No
obtained as a result of infringements,

including an order that those profits are

paid to the public purse or to other

beneficiary be brought within the

injunction procedure?

Can an action for damages to be paid to -No
the qualified entity or the public purse be
brought within the injunction procedure?

Can an action for damages or redress to be - No
paid to the consumers concerned be
brought within the injunction procedure?

Art. XVII. 12 of CEL provides that the
proceeding can be brought, jointly or
separately, against companies from the
same economic sector or against a
business association that recommended
the practice at stake.

A preliminary reconciliation procedure
is available (art. 731 §1 Judicial Code)

but not mandatory. It is never used in

practice.

Injunctions are granted under a
summary procedure (Art. XVII.6 CEL).
Judgement granting an injunction is
enforceable notwithstanding appeal
(Art. XVII.6, Art. XVII. 18 CEL). The
defendant trader must bring the
evidence requested by the president of
the commercial court within one month
maximum (Art. XVI1.13)

If the losing party does not comply with
the injunction, the President of the
commercial court may, at the request of
the plaintiff, impose a penalty payment.
The fine is paid to the public purse.

At the request of the plaintiff, the
President of the commercial Court may
order the publication of his decision or a
summary of it (Art.XVII.4 CEL).
Publication may be ordered only where
it contributes to the cessation of the
infringement (Art.XVIl.4 CEL §2)

The President of the Court granting an
injunction cannot award damages.

The injunction procedure (fast-track
procedure) is distinct from other
enforcement proceedings such as
collective redress or class actions
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Can individual consumers base their - Yes
individual claims for damages/remedies on
the injunctions order?

Can the qualified entity claim other -No
measures beyond the injunction, e.g.

evidence of compliance with the

judgment?

Are the effects of individual injunctions - Yes
orders extended to the future

infringements and/or same or similar

illegal practices (of other traders)?

Actions for damages may follow up on
an injunction.

Except asking for private penalties (as
indicated above)

Note: The President of the Commercial
Court can issue an order even when the
infringement has ceased ‘as long as the
risk of repetition of the infringement
cannot objectively be excluded”.™”

143 Case 1986-87, Court of cassation, 14 November 1986; Court of cassation, 29 May 2009.
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B. Data tables

Number of B2C disputes

Please indicate how many B2C disputes have been decided in your country on the
basis of consumer law directives covered by this study (UCPD, UCTD, PID) as a
proportion of the total number of B2C disputes decided on the basis of other national
consumer legislation (based on statistics, or based on estimates by enforcement
authorities and other stakeholders, where this is not the available).

Table 3: B2C disputes decided on the basis of consumer law directives
covered by this study in comparison with total B2C disputes decided on the
basis of other legislation (most recent year for which data is available)

Year | Type Total Share of B2C disputes decided on basis of ... Comments
of data

number
of B2C other EU national
disputes consumer | consumer
(num- protection | legislation
ber of legislation | not based
cases) (e.g. CRD, | on EU
SEIES directives
Directive,
sectoral
legislation)
Total of
Court percentages
2015 statistics 681 cases 0% 2% 0% 0% 98% should add

up to 100%
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Costs of obtaining redress for a hypothetical case of invoking unfairness of a standard
contract term

e Please estimate the costs, including time, for consumers in obtaining redress when
invoking the unfairness, and thereby the non-binding character of standard contract
terms in a contract they concluded. Please provide the estimate for the hypothetical
example below, focusing on costs (and needed time) of a lower court procedure and
the use of ADR or other relevant procedure (if applicable).***

Table 4: Estimate of costs for consumers in obtaining redress when invoking
the unfairness of standard contract terms in a contract they concluded (for
the hypothetical example provided in the box below)

Redress Estimated Estimated Other costs, if | Estimated Comments
mechanism court fees lawyer’s any (national | time
(national ICES currency) involved for
currency) (national consumer
currency) (hours)
Lower court EUR 200 EUR 2000 EUR 1080 8 hours
procedure (compensation to
pay when losing)
ADR or other EUR 5000 EUR 2000 8 hours
relevant
procedure

Hypothetical example: Terms which inappropriately exclude/limit consumers' rights to
compensation

A consumer went on a package holiday with a friend to Kenya for which they paid € 2000 per person. The
holiday was a disaster. The flight was delayed by 12 hours. The air conditioning in the hotel was not
working at all. The safari trip took place but not in the park they had been promised; on top of that, they
were transported there by bus instead of by plane. They complained to the tour operator and asked for
compensation amounting to a total of €5,000 (€4,000 for the cost of the package and €1,000 for lost time
and enjoyment). The tour operator agreed to compensate them €1,000 only, pointing to a provision in the
contract limiting the organiser's liability to 25% of the total cost of the holiday. When the consumer asked,
her local consumer association told her that terms which inappropriately limit the trader’s liability in case
of inadequate contractual performance are most probably unfair. The consumer decided to take the tour
operator to court to enforce her rights.

[Example adapted from http://europa.eu/youreurope/citizens/consumers/unfair-treatment/unfair-
contract-terms/index_en.htm]

e Please estimate how often court and ADR procedures are used in your country for
invoking the unfairness, and thereby the non-binding character of standard contract
terms (i.e. the number of cases per year)?

No information is available.

144 For the hypothetical example it is assumed that both the provider and the consumer are located in your
country.
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C. Interviews conducted and literature reviewed

Table 5: Interviews conducted for this study

VBO/FEB

Judiciary

Judiciary

Judiciary

SPF Economie, P.M.E., Classes moyennes et Energie

Test Achats

Business association 29 July 2016
Judge 11 August 2016
Judge 17 August 2016
Judge 9 November 2016
Enforcement authority 4 August 2016
Consumer organisation 17 January 2017

Table 6: Literature reviewed for country report

Author/Source Title of publication

Ministry for the
Economy

Jules Stuyck

Gert Straetmans
and Jules Stuyck

Bert Keirsbilck

Veerle Colaert

Bram
Duivenvoorde

Reinhard Steennot
and Paul Geerts

Reinhard Steennot

Paul Cambie

Sophie Stijns and
Sanne Jansen

Sophie Stijns and
Elke Swaenepoel

Ine Demuynck

Marco Loos and
llse Samoy

Updated
regularly

2013

2015

2013

2012

2013

2011

2012

2009

2013

2013

2000

2014

Codes of conduct
http://economie.fgov.be/fr/consommateurs/Pratiques commerce/Cod
es bonne conduite/Coregulation/#.V7G_ypOLTKI

Handels- en economisch recht. 2. Mededingingsrecht. A:
Handelspraktijken in Beginselen van Belgisch Privaatrecht

Commercial practices

Which way forward for the new European law of unfair commercial
practices?

Financiéle diensten en de Wet Markpraktijken: enkele knelpunten

The Protection of Vulnerable Consumers under the Unfair Commercial
Practices Directive

De implementatie van de Richtlijn Oneerlijke Handelspraktijken in
Belgié en Nederland

Onrechtmatige bedingen in de wet van 6 april 2010 betreffende
marktpraktijken en consumentenbescherming

Onrechtmatige bedingen

De basisbeginselen van het contractenrecht: kroniek van de recentste
evoluties.

Evolutiepolen van de onrechtmatige bedingenleer

De inhoudelijke controle van de onrechtmatige bedingen

The Position of Small and Medium-Sized Enterprises in European
Contract Law

107


http://economie.fgov.be/fr/consommateurs/Pratiques_commerce/Codes_bonne_conduite/Coregulation/#.V7G_ypOLTKI
http://economie.fgov.be/fr/consommateurs/Pratiques_commerce/Codes_bonne_conduite/Coregulation/#.V7G_ypOLTKI

Study for the Fitness Check of EU consumer and marketing law

1. Study to support the Fitness Check of EU Consumer law -
Country report BULGARIA

1.1. Unfair commercial practices and marketing

1.1.1. Effectiveness of the UCPD in establishing a high level of consumer protection

What is the effectiveness of the UCPD (i.e. the national laws transposing it) in terms
of:

e The overall effectiveness of the principle-based approach under this Directive;

The Bulgarian legislator transposed the UCPD with an amendment of the Consumer
Protection Act (in a new Section III of the Chapter IV) enacted in 2007. Prior to this
amendment the national legislation had not had any special provisions on unfair
practices in B2C transactions. The rules of general contract law on pre-contractual
obligations and liability were applied to consumer contracts, which application however
had not been accepted without critics in the legal literature.?

The set of rules on unfair practices between traders and consumers, enacted in 2007
with the transposition of the UCPD, provided a legal framework more suitable for
tackling the specific issues in B2C transactions. This conclusion has been drawn based
on the various data collected for the purposes of this country report. The legal authors
and the interviewed stakeholders share the opinion that the principle-based approach
of the UCPD proves to be effective in achieving the goals set as it ensures flexible and
broad interpretation of the concept ‘unfair commercial practice’, which facilitates legal
enforcement and combating unfair practices not enumerated in the list annexed to the
Directive.? On the other hand, some of the interviewed stakeholders raise concerns
about the language of the Directive (and the national laws transposing it) used for
describing behaviour that can be labelled as an ‘unfair practice’. It is reported that
some provisions seem to be too general in their formulation, with conditions requiring
too much subjective assessment, which apparently causes problems in interpreting of
legal provisions and their enforcement, for instance, in the provision on misleading
commercial practice the part ... to take a transactional decision that he would not
have taken otherwise’.

e The practical benefits for consumers of the black list of unfair commercial practices
annexed to this Directive, in particular its application in practical cases;

Based on the opinions of the interviewed stakeholders it can be concluded that the
black list of unfair commercial practices annexed to the UCPD facilitates the legal
enforcement by serving as guidance for consumers, businesses and enforcement
authorities.

For instance, consumers can easily check the list and find out whether certain
behaviour of a trader may be suspected as unfair, before they decide whether to file a
complaint or not.

Furthermore, the list looks to be beneficial also for traders. The relevant enforcement
authority reports that some Bulgarian traders, before undertaking certain marketing

! More specifically, the general requirement to parties of pre-contractual relations to act in good faith -
Article 12 the Obligations and Contracts Act. Some authors expressed in the legal literature hesitation if
this rule could be applied to consumers contracts due to the specifics of the latter - CroiiueB, KpaceHn
MperoBopu 3a Ck/OYBaHe Ha AOroBOP M NpeaaoroBopHa oTroBopHoOcCT, 2005, c. 54 [Stoychev, Krasen
Negotiations for Formation of the Contract and Pre-contractual Liability, 2005, p.54]

BapaavHoB, OrHsaH JlykaHoB HenosinHu TbproBCKU MPaKTUKKM B OTHOLWEHWATa TbproeeLl - notpebuten :
aHanu3 Ha rnaBa 4YeTBbpTa, pasgen IV ot 3akoHa 3a 3awmTa Ha noTtpebutenute, 2014, ¢.86 [Varadinov,
Ognyan Lukanov, Unfair Commercial Practices in transactions between trader and consumer: Analysis of
Chapter IV, Section IV consumer Protection Act, 2014, p.86]
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actions (for example, discount campaigns®), are proactively checking the list to
determine if the planned actions can be treated as being one of the unfair practices
included into the black list, and are in addition searching for advice from the
competent authorities regarding this matter.

e The practical benefits for consumers arising from the Member States' use of the
minimum harmonisation clauses for financial services and immovable property;

The minimum harmonisation clauses for financial services and immovable property
have so far brought no practical benefits for Bulgarian consumers, because the
national legislation does not generally provide consumers in these two areas with
protection at levels higher than the level provided by the UCPD.

Of course, this is with the exception of those areas of consumer financial services
where the European legislator has intervened with special and more stringent
regulation in the form of sector-specific directives and regulations.*

As far as the area of immovable property is concerned, the level of protection is
similar to the one of the UCPD.” The question about the necessity of higher protection
in this area is not a straightforward one, bearing in mind the very complex and formal
legal regime of transactions involving immovable property (i.e. involving a notary
proceeding as well as adding a record into the public register of immovable property).
Therefore any measure for increasing the level of consumer protection needs to
ensure a good balance between the interests of consumers and legal certainty, as
suggested by one of the interviewed stakeholders. The latter also recommends that
before any legislative intervention is taken, the scale of the issue must be thoroughly
analysed and discussed, since the majority of transactions for transfer of titles on the
Bulgarian real estate market, are between natural persons, hence would fall outside
the scope of application of consumer protection rules. On the other hand, there have
already been some reported cases of unfair commercial practices related to immovable
property.®

e The effectiveness and practical benefits for consumers of the application of
Directive's rules in tackling misleading environmental claims / in addressing
misleading practices in the energy market; [Key aspects to consider are: To what
extent has the UCPD been applied in the context of environmental claims/in the
energy market? How effective was it? What are the problems, if any?]

The application of the UCPD to environmental claims in Bulgaria does not seem to be
very extensive, as only a few cases of unfair practices related to false or misleading
environmental claims have been reported by the stakeholders and found in the
practice of the enforcement authorities, namely: an offer for rental apartments in

3 See e.g. Decision No 6336 30.05. 2016 of the Supreme Administrative Court, Adm. case No 1635/2016,
VII department (it is an unfair commercial practice when the message for price reduction includes the
starting prices of the goods and not, as required by the law, the previous (already reduced) prices that
the trader applied for a period not less than one month before the start date of the current discount
campaign; as a result the discount percentage looks higher than the actual reduction, which may
influence consumers economic behaviour and can lead to consumers making a decision to purchase,
which decision the average consumer would not have taken without such misleading practice)

4 Civic Consulting, 2011, Study on the application of Directive 2005/29/EC on Unfair Commercial Practices
in the EU part, Country report (Bulgaria), p.58 http://ec.europa.eu/justice/consumer-
marketing/files/ucpd_study_country_reports.pdf

5 Civic Consulting, 2011, Study on the application of Directive 2005/29/EC on Unfair Commercial Practices
in the EU part, Country report (Bulgaria), p.63 http://ec.europa.eu/justice/consumer-
marketing/files/ucpd_study_country_reports.pdf

For instance one large real estate agency operating on Bulgarian market binds their customers with an
obligation to pay a commission fee of 3% of the (potential) transaction value, but not less than 1,000
EUR excluding VAT, even when they decide to buy the viewed property from another person - See an
interview with the Chairman of the Commission for Consumer Protection for the Bulgarian National
Television on 14.07.2016 - https://kzp.bg/novini/dimitar-margaritov-golyama-agenciya-za-nedvizhimi-
imoti-obvarzva-klientite-si-s-komisionna-i-bez-da-sklyuchi-sdelka-s-tyah [last visited on 17.07.2016]
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Plovdiv, misleadingly claimed to be built with ecological materials;’ few cases of
misleading information about bio-products;® a case of misleading information about
capacity of a device (‘Electricity-saving Box’) to save electricity (trader claims the
device saves from 10% up to 30% electricity, whereas the technical tests proved only
0.05% saving).’®

The relevant public authorities regularly conduct checks on the market on the
requirements for labeling white household goods with energy-efficiency rating, and no
major infringements have been observed so far.*°

e The practical benefits for consumers of the "average consumer" as the reference
point for assessing whether a commercial practice is likely to materially distort
economic behaviour; [Key aspects to consider are: How does the concept of
"average consumer" work in practice? Is the concept applied in your country
rigidly?]

No particular problems regarding the concept ‘average consumer’ have been reported

by the stakeholders, and the case law does not reveal any particular disputes in its

practical application. Bulgarian courts define the average consumer as ‘reasonably well
informed, observant enough and cautious’,’* which seems to be in line with the

European standard, as defined in the case law of the ECJ and in the Preamble of

Directive 2005/29.'% When the commercial practice is targeted at a specific group of

consumers (for instance, children, elderly people and disabled persons), the relevant

benchmark is the average consumer within this certain group - Article 68g (2) CPA.*3

e The practical benefits for consumers of the specific protection of "vulnerable
consumers" introduced by the directive; [Key aspects to consider are: Have
enforcement authorities/courts in your country recognised new categories of
vulnerable consumers not listed in the UCPD (such as poor/indebted)?]

In Bulgarian practice ‘vulnerable consumers’ are mainly considered to include elderly
people,'* children'®> and disabled persons (the latter mainly in passenger transport).
This interpretation may be stemming from Article 68g (2) CPA, which lists in this
category only people due to their mental or physical disability, age or credulity.'®

See Order #554/14.06.2015 of the Commission for Consumer Protection for prohibiting of unfair

commercial practice, namely providing false and misleading information on the website

www.milchevi.com on the type of rental apartments claiming that the apartments are ECO (built with

ecological materials), without providing evidence to support the claim / missing documents certifying

building as ECO / - https://kzp.bg/aktove [last visited 17.07.2016]

See publications in the press - http://dariknews.bg/view_article.php?article_id=1367540 [last visited on

17.07.2016]

° See Order #430/07.07.2014 of the Commission for Consumer Protection -

old.kzp.bg/download.php?mode=fileDownload&p_attached_file_id=15053 [last visited on 17.07.2016]

The Annual Reports of the Commission for Consumer Protection for 2013, 2014 and 2015 -

https://kzp.bg/godishni-dokladi [last visited on 20.07.2016]

11 Decision N? 2313/16.12.2013, Com. Case N° 897/2013 the Court of Appeal - Sofia; Decision N2

11954/27.09.2011, Adm. Case N2 4275/2011 the Supreme Administrative Court; Decision N?

10298/23.07.2014, Adm. Case N? 15845/2013 the Supreme Administrative Court; Decision N°

43/07.01.2016 Com. Case N? 2443/2014 Sofia City Court.

In this sense see also Civic Consulting, 2011, Study on the application of Directive 2005/29/EC on Unfair

Commercial Practices in the EU, Country report (Bulgaria), p.57 http://ec.europa.eu/justice/consumer-

marketing/files/ucpd_study_country_reports.pdf; See Varadinov, op.cit., p.66.

13 Decision No 7746 5.06.2013 the Supreme Administrative Court, Adm. Case No 14873/2012, VII
department.

4 Decision No 7746 5.06.2013 the Supreme Administrative Court, Adm. Case No 14873/2012, VII
department.

15 Decision N° 8485/13.06.2012 Adm. Case 7915/2011 The Supreme Administrative Court, VII Division.

16

10

12

Article 68g (2) CPA states that “fairness of a commercial practice, which is likely to materially distort the
economic behaviour of a clearly identifiable group of consumers, particularly vulnerable to the commercial
practice or to the goods or services covered by commercial practice due to their mental or physical
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Apart from the categories mentioned above, no other categories of ‘vulnerable
consumers’, such as poor/indebted persons, have currently been recognised in
Bulgarian legal literature!’ and case law. This, however, may change any time soon,
given the amendment from 2012 of the Energy Act (EA), which introduces a definition
of ‘vulnerable customers’ in the energy sector (Para. 1, item 66v of the Additional
Provisions). '8 Taking into account these provisions as well as the fact that a
significant part of Bulgarian population is below the threshold of ‘energy poverty’
(meaning facing difficulties such as keeping their homes warm in the winter and cool
in the summer)'®, it may be expected that a new category of vulnerable consumers in
the energy sector gets recognized in Bulgarian case law and legal literature in the
coming years (‘energy poor’).

e How and which self-and co-regulation actions in EU countries or at EU level have
been effective in addressing unfair commercial practices. [Key aspects to consider
are: To what extent do self/co-regulation actions work in practice, are they useful
according to stakeholders?]

Self/co-regulation does not seem to have extensive application on the Bulgarian
market. The interviewed stakeholders point out only two publicly known examples of
self-regulation, namely those of advertising agencies and breweries. None of the
stakeholders though is able to comment what their impact has been on combating
unfair commercial practices.

The leading role in the self-regulation of advertising in Bulgaria is played by the
National Council for Self-Regulation (NSS), which is a non-profit organisation.?® The
members of the NSS are representatives from the advertising industry, advertising
agencies, media, advertising professionals and any other natural or legal persons who
voluntarily accept the goals and statutes of the NSS. Its main goal is to unite the
advertising industry and ensure compliance with the Code of Ethics in favour of fair
competition and above all, consumer protection. The NSS activities consist of
providing preventive and follow-up control on advertising, securing respect for
professional diligence in advertising and commercial communications, as well as
prohibition of misleading and unlawful comparative advertising. The review of
application of the Code of Ethics reveals its effectiveness - in 2014 the Ethical
Commission issued 32 decisions, namely 29 in 2015 and 12 in 2016 (until June).?! In
a few cases the Commission found that the commercial communications addressed to
consumers were unclear or untrue.?? The practical importance of self-regulation in

disability, age or credulity and if the trader could predict that distortion, is to be assessed from the
perspective of the average member of this certain group targeted by the practice”.

7 See Varadinov, op.cit., p.72

18 pyursuant to this norm, vulnerable customers are households that receive allowances for electricity,
heating or natural gas under the Social Assistance Act (SAA) and regulations for its implementation.
According to the SAA, through the Ordinance # RD-07-5/16 May 2008 on purposive benefits for heating,
such allowance is given once a year to persons or families whose average monthly income in the last six
months is lower or equal to differentiated minimum income. These citizens are eligible for heating
benefits according to Articles 10 and 11 of the Regulation for Application of the SAA.

See the data provided in “Energy poverty and vulnerable consumers in the energy sector across the EU:
analysis of policies and measures”, May 2015,
https://ec.europa.eu/energy/sites/ener/files/documents/INSIGHT_E_Energy%20Poverty%?20-
%20Main%20Report_FINAL.pdf [last visited on 17.07.2015]

20 See http://www.nss-bg.org/read.php?id=208 [last visited on July 10, 2016]
2

1

©

=

See list of decisions http://www.nss-bg.org/view_concl.php [last visited on July 10, 2016]

22 Decision N2 166 of the EC of 16.01.2014 (Complaint about Christmas promotion of Bulgaria Mall);
Decision N2 167 of the EC of 02.04.2014 (Complaint about commercial communication of the company
"Novomes" Ltd.); Decision N? 168 of the EC of 13.02.2014 (Complaint about television advertising of
"Karnobatska grape") Decision N2 169 of the EC by 13.02.2014 (Complaint about advertising on the TV
show "Frontline" broadcast on television TV7); Decision N2 172 of the EC of 03.04.2014 (Complaint about
headsets advertised on the site WWW. MIKROSLUSHALKA.BG); Decision N2 175 EC of 24.04.2014
(Complaint about radio advertising plasterboard advertiser: "Gigi 1" LTD); Decision N2 176 of the EC of
15.05.2014 (Complaint about television advertising of product for weight lost “Shot for Slim” with
advertiser "TELESHOP" Ltd. ) Decision N2 197 of the EC of 30.01.2015 (Complaint about media campaign
"Bulgartabac Holding" JSC in partnership with the Ministry of Finance, the Agency "Customs", "National
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advertising appears to be positively appraised by the Commission for Protection of
Competition, which in some of their decisions refers to the practice of the Ethical
Commission of the NSS.%

Additionally, self-regulation has been initiated by the Union of Brewers in Bulgaria (the
UBB) as it is a representative organisation of the brewing industry in the country. In
accordance with the principles and rules of the prestigious organisation ‘The Brewers
of Europe’, the Union has adopted a Code of Responsible Commercial Communication
and Ethical Standards, applicable for its members, beer producers. The Code excludes
the promotion of excessive or irresponsible consumption of beer as well as aggressive
or antisocial behaviour; advertising of beer cannot be directed at persons of age under
18 years nor at tolerant attitude towards driving after consumption; it states that
commercial communications to consumers may not claim that beer cures or increases
mental or physical abilities, etc. Among the main goals of the Code are also providing
better information to consumers about products and principles of the industry as well
as securing the protection of their interests.?* A Council for Self-Regulation of the UBB
is also established, having the following main tasks: monitoring compliance, updating
and developing of self-regulatory system of the national brewery industry.

Some attempts of business associations to draft a model Code of Conduct for their
members, are reported by the stakeholders.?® The model Code contains a requirement
for businesses to provide their clients with clear, truthful, complete and readable
information about the goods and services (Article 4.12.2. of the Code). However, there
is no survey/analysis on whether this model Code has ever been applied in practice
and how effective it is in addressing unfair commercial practices.

e In a forward looking perspective: Is there a need to extend or modify the black list
of the UCPD? If so, please indicate the practice(s) to be added to the list. Should
there be a mechanism for subsequent inclusion of new practices into the UCPD
black list to respond to new developments?

Some interviewees have suggested adding to the list practices related to the digital
contracts. Currently they are only popular among certain groups of consumers (mainly
young people) and for certain goods (mainly clothes, books, event tickets, etc.),
however the importance of online purchasing increases gradually and is expected to
play a more significant role in the coming years.?® Because of this trend, greater
protection against unfair commercial practices will be needed for consumers
purchasing online.

When it comes to the mechanism for subsequent inclusion of new practices into the
UCPD black list, the interviewed stakeholders are almost unanimous that there is a
need for regular reviews and updates of the list, however they appear to have various
opinions on how this can be done - some of them support having a special mechanism
included in the Directive and applied only for updating the black list; the others tend
to see the generic legislative procedures for amendment of the EU/national legislation
as effective enough, and being sufficient for handling this matter (thus, no special
mechanism is needed).

Association of Tobacco Growers 2010" and "Association of oriental tobaccos" under the slogan "Do not
buy contraband! It is harmful to all. ") - http://www.nss-bg.org/view_concl.php [last visited on July 10,
2016]

23 Decision N2 1195 /18.09.2013 the Commission for Protection of Competition.
24 See http://www.library.pivovari.com/main/codeadvertise-2.html [last visited on July 10, 2016]
25 See http://www.vsa.bcci.bg/files/custom/2013/BusinessEthicsCode.pdf [last visited 01.07.2016]

26 See http://www.investor.bg/web/456/a/vse-poveche-bylgari-pazaruvat-onlain-199450/ [last visited in
16.07.2016];
http://www.capital.bg/biznes/kompanii/2016/04/17/2742612_onlain_pazaruvaneto_raste_no_fizicheskite
_magazini_ne/ [last visited on 16.07.2016]
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e Are there other measures that could improve the effectiveness of the UCPD in
establishing a high level of consumer protection in your country? Are there best
practices or lessons learnt in your country that could be relevant for other EU
countries?

No best practices or lessons learnt seem to exist in Bulgaria that can be considered
relevant for other EU countries.

1.1.2. Effectiveness of the PID in establishing a high level of consumer protection

What is the effectiveness of the PID (i.e. the national laws transposing it) in terms of:

e Whether and to what extent consumers are effectively informed about the unit
selling price;

The majority of interviewed stakeholders agree on the fact that in the last few years
there has been a significant improvement in informing Bulgarian consumers about the
unit selling price, especially in relation to packaged goods. The enforcement authority
points out that during the early years after entry into force of the first set of rules on
price indication (1999), quite a large volume of the work of the authority was related
to violations of these rules, whereas such cases are rarely encountered in their
practice nowadays?’. The trend of decreasing number of complaints related to price
indication has been observed by the other interviewees, and that the credit for these
positive results should be attributed to the strict control performed by the enforcement
authority.

As far as the unit selling price of services is concerned, some of the interviewees
express concerns about traders’ adherence to the price indication requirements.

Some minor infringements seem to still exist for non-packaged goods.?®

e Where a recognised measurement unit for a product's performance exists and is
displayed to consumers (e.g. number of washloads for detergents), should the "unit
price" for such product be indicated per such "performance" measurement units
rather than per 1 kg or 1 litre?

The interviewed stakeholders are not unanimous about this matter. The majority of
them thinks the unit price per performance could at times be misleading for
consumers, who seem to be used to the kilogram/litre measurement. Furthermore, it
was pointed out that the measurement ‘unit price per performance’ could be very
relative, as it depends on how the product is used by individual consumers, namely, in
the example with the detergents, various consumers may use a different quantity for
washloads, hence the number of washloads may differ (it will be higher for consumers
using less quantity per washload and lower for the ones using a larger amount).

One of the respondents is in favour of the price indication approach, referring to a
survey on prices of detergents conducted on the Bulgarian market. It revealed quite a
big price fluctuation between the unit price per kilogram and the unit price per

27 Recent examples can be found in the case law - Decision No 164 13.06. 2012 of the Vratsa
Administrative Court (packaged goods offered to consumers must contain labels with information about a
total selling price/a price per unit or such information must be placed in close proximity to goods; such
price indication cannot be replaced by “price checker” devices available in the shop) and Decision No 45
dated 30.01.2015 of the Pleven Administrative Court (it is an infringement of price indication rules when
prices of goods (of mobile devices without services) are not separately announced, but consumers
receive information only about their prices when purchasing is combined with contracts for
communication services).

For instance, for gold jewelry, for which the price for gram gold is indicated, but not the total price of the
each piece of jewelry - Annual report for 2014 of the Commission for Consumer Protection -
http://www.cpc.bg/General/Publications.aspx [last visited on July 10 2016]; for misleading unit price of
non-packaged food in supermarket - Decision N2 2906 /16.12.2013 Adm. Penal. Case N? 2653/2013 the
Administrative court - Plovdiv; different prices for same good as well as unit price not matching the
selling price - Decision N2 891 / 12.06.2014 Com. Case N? 4023/2013 Sofia City Court.

28
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performance of some of the products. Noteworthy, was the conclusion of the survey
based on the conducted tests, that the most objective way of presenting the prices of
detergents is the price per performance (per single washload).?’

e The effects of the regulatory choices/derogations allowed by the Directive and
applied by Member States. [Key aspects to consider are: Is the derogation
relevant? Do companies make use of it? Are there consumer complaints because of
this? If so, approximately how many per year?]

Not applicable for Bulgaria.

1.1.3. Effectiveness of the MCAD in providing protection for businesses

What is the effectiveness of the MCAD (i.e. the national laws transposing it) in terms
of:

e The scope of protection under the Directive, in particular whether the scope limited
to the notion of 'advertising' provides effective protection for businesses;

The Directive 2006/114 was transposed in the Bulgarian Protection of Competition Act
2008 (PCA), which contains a legal definition of advertising very similar to the one in
the Directive.3® Nevertheless there are no indications that the limited scope of the
MCAD (and the national legislation) has a negative impact on how effectively the rules
are achieving the goals they are aimed at, namely protection for businesses, and
indirectly, for consumers interests as well.

e The overall effectiveness of the principle-based approach to misleading advertising
under this Directive;

It is proven by the rich case law>! that the approach to misleading advertising under
the MCAD works well in practice and ensures a good legal framework for protection of
both business and consumers.

e The effects of the minimum harmonisation provisions on misleading advertising;
[Key aspects to consider are: Which national rules that go beyond the MCAD, if
any, have been providing a higher level of protection? If so, how? Are there other
rules protecting B2B transactions applied by Member States (e.g. through
extending the UCPD)?]

The Bulgarian legislator does not seem to use the advantages of the minimum
harmonisation on misleading advertising — PCA does not provide a level of protection
that goes beyond the one of the Directive.

Some specific acts from the national legislation however introduce a full ban of
advertising of certain products (tobacco,®® direct advertising of distillates,®* some
medicines)3* and of some activities (advocate services)®.

2% More details about the tests and the survey please find on - http://aktivnipotrebiteli.bg/ [last visited on
17.07.2016]

30 pyrsuant para.11 of the Additional provisions of the Consumer Protection Act advertising is "means any
form of communication in connection with a trade, business, craft or profession, which aims to promote
the supply of goods or services, including immovable property, rights and obligations”.

3! For the last five years the cases of misleading and comparative advertising are among the most
frequently handled by the Commission for Protection of Competition - See the annual reports of the
Commission http://www.cpc.bg/General/Publications.aspx [last visited on July 10 2016]

32 Tobacco and Tobacco Products Act - Article 35; Radio and Television Act - Article 75 (6)
33 Health Act - Article 55 (1)

34 Medicinal Products in Human Medicine Act, Chapter XI “Advertising of medicinal products”
35 Bar Association Act - Article 42 (1)
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e The effects of the full harmonisation provisions on comparative advertising;

The national legislation transposing the provisions of comparative advertising seems to
work well in practice and no particular problems in its application have been
reported.>®

e Whether the comparative advertising rules provide an effective legal framework for
modern types of marketing where a competitor or a product offered by a
competitor can be identified;

This seems to be the case. In the practice of the Commission for the Protection of
Competition, there are a significant number of cases related to online
misleading/comparative advertising,®” including social media marketing.®

e Whether the current rules on enforcement set in the MCAD provide an effective
enforcement framework, especially in the context of cross-border transactions.

Although misleading advertising appears to be among the most frequent infringements
investigated by the Commission for Protection of Competition,° in the practice of the
Commission there have only been few cases with a cross-border dimension, namely:

e Misleading advertising on the www.emag.bg online shop (for big sales
campaign ‘Black Friday’) operated on the Bulgarian market by a company
registered in Romania (Dante International S.A.);*°

e Misleading advertising (via electronic messages) of a business directory (‘EU
Business Register’) misleadingly appearing as if it was connected with the
European Union (the name contains the abbreviation “"EU” and the logo - on a
blue background 12 stars positioned in a circle)** distributed by a company
registered in Nevis, West Indies, with contact address in Utrecht, the
Netherlands; %

e Advertising of tapes with special use (barrier, warning, etc.), which were
distributed by some Bulgarian companies on the local market and appeared
very similar to the tapes produced by a company registered in Germany
(Kelmaplast G. Kellermann GmbH);*

e Misleading advertising case between Renault, France, and a Bulgarian company
‘Nemex Service’. The latter was using Renault’s advertising materials and

36 See in this regard the opinion of the Commission for Protection of Competition expressed in its Decision
N° 58404.05.2011.

37 Decision N2 501/20.04.2011 the Commission for Protection of Competition; Decision N? 273 / 05.03.2014
the Commission for Protection of Competition; Decision N2 329 / 18.05.2016 the Commission for
Protection of Competition; Decision N2 1478 / 26.11.2014 the Commission for Protection of Competition;
Decision 06.01.2012 " Civil Case. N2 58/2011 Sofia City Court.

38 Decision N2 1137 / 18.09.2013 the Commission for Protection of Competition; Decision N2 791 /
29.09.2015 the Commission for Protection of Competition; Decision N2 250 / 18.03.2015 the Commission
for Protection of Competition; Decision N2 291 / 11.05.2016 the Commission for Protection of
Competition; Decision N¢ 331 / 16.04.2015 the Commission for Protection of Competition; Decision N
860 / 04.11.2015 the Commission for Protection of Competition

3 See the annual reports of the Commission for Protection of Competition -
http://www.cpc.bg/General/Publications.aspx [last visited on July 10 2016]

4% Decision N2 1478 / 26.11.2014 the Commission for Protection of Competition; Decision N? 329 OT
18.05.2016 the Commission for Protection of Competition;

41 See http://www.eubusinessregister.com/about.php [last visited on July 10, 2016]
42 Decision N2 500 / 03.05.2012 the Commission for Protection of Competition

43 Decision N2 882 /22.07.2010 the Commission for Protection of Competition (the complaint for misleading
advertising is overruled)
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misleadingly looked like an authorized Renault service station, which in reality
was not true.*

It has been reported that the current rules of enforcement in the MCAD do not seem
to be effective in tackling misleading online advertising on websites registered outside
the EU.*

e Are there measures that could improve the effectiveness of the MCAD in providing
protection for businesses (see also 1.1.6 below)? Are there best practices or lessons
learnt in your country that could be relevant for other EU countries?

No best practices or lessons learnt seem to exist in Bulgaria in terms of combating
misleading/unlawful comparative advertising, and that can be deemed relevant for the
other EU countries.

1.1.4. Effectiveness of current rules in eliminating obstacles to the Internal Market

What is the effectiveness of the UCPD (i.e. the national laws transposing it) in
eliminating obstacles to the Internal Market in terms of:

e Whether the application of the principle-based approach under this Directive in
different Member States shows disparities in the understanding of its principles and,
if so, whether these disparities have an impact on cross-border trade;

The interviewed stakeholders are not reporting any obstacles faced by Bulgarian
traders in cross-border transactions, and that are caused by differences in the
application/implementation of the UCPD in the different Member States. This does not
necessarily mean that such difficulties do not exist; they may simply not be recorded
or raised as an issue by the businesses. No relevant evidences have been found in this
regard in the course of preparing the country report.

e The effects of the uniform black list of unfair commercial practices annexed to this
directive on the free movement of goods and services;

Based on the opinions of interviewed stakeholders, it is hard to assess the extent to
which Bulgarian businesses are informed about the existence of the uniform black list
of unfair commercial practices, or what is the impact of the list on their cross-border
transactions.

On one hand, some of the interviewed stakeholders report that the businesses do not
seem to be aware of any such provisions, hence the impact of the black list on their
strategies appears to be insignificant. On the other hand, it has been pointed out by
the relevant enforcement authority, that there have been cases in which traders,
before undertaking any marketing actions, consult with the authority as to the
compliance of each planned action with the requirements for fairness, which is
essentially a sign of awareness of existence of the prohibition of unfair commercial
practices (and perhaps, of the black list as well) and a sign of their willingness to
adhere to it.

e Whether the minimum harmonisation derogation under this directive allowing
national rules on financial services and immovable property represents a barrier to
cross-border trade. [Do the national differences play a role in a business
perspective? Have they caused problems?]

44 Decision N2 601 / 29.05.2012 the Commission for Protection of Competition (the complaint for misleading
advertising is overruled)

43 See the Annual Report of The National Council for Self-regulation (in advertising industry) for 2014, p.8 -
http://www.nss-bg.org/files/NSS_Booklet_2014.pdf [last visited on July 10 2016]; same problem has
been reported by some of the interviewed stakeholders.
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No such problems have been reported; however this may simply be because of a lack
of statistical data available, and does not necessarily mean that such problems do not
exist.

What is the effectiveness of the MCAD (i.e. the national laws transposing it) in
eliminating obstacles to the Internal Market in terms of:

e Whether the application of the principle-based approach under this Directive in
different Member States shows disparities in the understanding of its principles and,
if so, whether these disparities have an impact on cross-border trade;

The interviewed stakeholders are not reporting any obstacles faced by Bulgarian
traders in cross-border transactions and caused by differences in the
application/implementation of the MCAD in the Member States.

No other relevant data has been found either in the literature or in the press.

e Whether the minimum harmonisation character of provisions on misleading
advertising represents a barrier to cross-border trade;

No information has been found in support of the hypothesis that minimum
harmonisation represents a barrier to cross-border trade.

e Whether the fully harmonised provisions on comparative advertising provide an
appropriate legal framework in cross-border trade for advertising where a
competitor or a product offered by a competitor can be identified;

There is a lack of data about the impact on cross-border trade of full harmonisation of
provisions on comparative advertising. As mentioned above, so far the Commission for
Protection of Competition has only dealt with a few advertising cases with a cross-
border dimension, and they are all regarding misleading, not unlawful comparative
advertising.

e Whether the lack of cross-border enforcement mechanism in B2B relations
constitutes a barrier to cross-border trade.

The interviewed stakeholders do not mention any difficulties in cross-border trade
caused/influenced by the lack of the public cross-border enforcement mechanism in
the field of advertising.

Moreover, self-regulation offers such a mechanism via The European Advertising
Standards Alliance (EASA).*® According to the rules of procedure of the NSS,*” if the
complaint relates to advertising originating outside Bulgaria, it will be treated as a
cross-border complaint. This means that it will be directed by the EASA to a self-
regulatory body in the country of origin and the local ethical rules will be applicable.
The procedure is free of charge. The country of origin is considered to be the country
where the headquarters of the broadcasting platform is located; in the case of
Internet/digital advertising - the country where the headquarters of the advertiser is.
The following countries are included in the system of the EASA cross-border
complaints: Austria, Romania, Belgium, Slovakia, Bulgaria, Slovenia, United Kingdom,
Turkey, Germany, Greece, Hungary, Finland, Ireland, Spain, Lithuania, France,
Netherlands, Czech Republic, Luxembourg, Poland, Portugal, Sweden, Switzerland.
EASA maintains contacts with some countries outside Europe. These are: Australia,
India, Brazil, Canada, New Zealand, Chile, and South Africa. Whenever needed, a
complaint can be routed for resolution by the local authority for self-regulation in

6 See http://www.easa-alliance.org/Home/page.aspx/81 [last visited on 17.07.2016]
47 See http://www.nss-bg.org/trials_howto.php [last visited on 17.07.2016]
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these countries. The EASA cross-border reports and statistics give the impression that
the self-regulated cross-border enforcement mechanism works well in practice.*®

1.1.5. Interplay amongst UCPD information requirements according to Article 7(4)
with the information requirements in the horizontal consumer law instruments

Regarding the information requirements according to Article 7(4) UCPD ("invitation to
purchase") in the advertising stage, please analyse:

e The level of awareness of traders as regards information requirements at the
advertising stage, as in particular demonstrated by their practical application; [Key
aspects to consider are: How are these rules applied in practice? To what extent do
traders implement these rules? Are these information requirements under the UCPD
useful in view of the more comprehensive pre-contractual information requirements
of the CRD?]

The majority of interviewed stakeholders state that businesses in Bulgaria are aware
of this information requirement in pre-contractual relationships with consumers and to
a significant extent adhere to it. Disagreement with this statement was expressed by
only one of the interviewed stakeholders.

According to the competent regulator until recently this rule was not applicable to the
energy sector as ‘invitations to purchase’ were not used in this sector,*® whereas the
traders in the passenger transport sector are reported to be very compliant with the
requirement to provide information to consumers at this early stage of their
relationships. However, as mentioned by the relevant regulator, this appears to be
mainly due to the sector specific legislation, not as a result of adherence to the
provision of Article 7(4) UCPD (and this seems to be the case both in passenger road
and air transport).

The interviewed stakeholders share the opinion that the provision is useful as it
regulates a specific aspect of the B2C relationship and is not redundant even in the
light of the more comprehensive pre-contractual information requirements of the CRD.
The enforcement authority expresses more general concern about the way the
provisions of the sectoral directives are transposed into Bulgarian legislation, for
instance the directives in energy sector and electronic communications. Apparently, it
is difficult to tell general provisions from specific ones, which creates obstacles for
interpretation and application of the provisions (it is hard to apply the doctrine Lex
specialis derogat legi generali).

e Is there any overlap with the provisions of the Services Directive and the E-
commerce Directive that apply to advertising? If so, are there any costs arising for
public authorities and/or businesses due to this multiplicity of information
obligations?

The national provisions transposing Article 7(4) UCPD and the Services Directive have

some similarities, however their scopes do not seem to overlap. Article 7(4) UCPD is

transposed to Article 68e (4) CPA and is applicable to invitations for purchasing both
of goods and services (pre-contractual stage) of only B2C transactions. It appears
similar to some of the pre-contractual information requirements for service providers
under Article 22 of the Services Directive (transposed in Article 24 of the Service

Activities Act (SAA)), however these provisions have different scope and goals,

namely:

“8 See http://www.easa-alliance.org/page.aspx/249 [last visited on 17.07.2016]

*° This might change as, in connection with opening of the electricity market, the SEWRC adopted in 2013
rules for trade with electricity. These rules are providing a procedure for changing electricity supplier,
hence invitations to purchase can be applied in the supply of electricity sector.
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e The requirement under Article 7(4) UCPD is applicable only to B2C transactions
and aims at protecting consumer interests, whereas the requirements under
Article 22 of the Services Directive applies to all types of transactions (B2B and
B2C) and its focus is not on the consumer protection;

e According to the Services Directive some of the pieces of information are to be
supplied only at the recipient’s request (for instance, the method for calculating
the price when the price is not pre-determined), whereas the information
enumerated in Article 7(4) UCPD has to be conveyed to consumers even
without explicit request from their side.

Furthermore, some resemblance can be found between the requirement of Article 7(4)
UCPD and the information requirements of Article 5, 6 and 10 Directive on electronic
commerce (transposed to Articles 4, 5 and 8 the Electronic Commerce Act (ECA)),
however these two sets of norms are not overlapping, again due to characteristic
scope and goals of the provisions.

The interviewed stakeholders also find no overlapping between the provisions in
question.

No extra costs are reported to be incurred either by businesses or by public authorities
as a result of these multiple information obligations.

1.1.6. Relevance for business-to-business transactions

Regarding the area of unfair commercial practices/marketing, please analyse:

e Whether an extension of the Unfair Commercial Practices Directive to B2B
transactions or a revision/extension of the Misleading and Comparative Advertising
Directive would bring benefits for cross-border trade;

Theoretically, it looks like such an extension could facilitate cross-border trade,
however to what extent this will happen in practice is hard to predict. The extension to
B2B transactions may repeat the scenario of application of these sets of rules to B2C
ones - the provisions on unfair commercial practices and misleading/comparative
advertising prove to be effective in tackling with domestic transactions, however in the
domain of cross-border trade, despite some positive trends from the last few years,*°
the current status is far from being very successful.

e Whether it is appropriate to keep separate legal regimes for B2B and B2C
transactions in the area of commercial practices and to what extent both regimes
could be aligned;

It would be better to keep the legal regimes for B2C and B2B separate, as these two
types of transactions each have their specific characteristics, and a uniform legal
regime for both, if achievable at all, may impede application of the law. This is also
the opinion shared by some of the interviewed stakeholders. The latter additionally
suggest avoiding administrative procedures for controlling and rectifying unfair
commercial practices in B2B relationships (if so, the state intervention into trade and
commercial transactions will be drastic, which may have negative impact on the
market) and entrusting the control to courts.

e The appropriate scope of the protection in B2B transactions - whether the
protection should cover only the pre-contractual stage (i.e. misleading or
aggressive marketing) or should also cover unfair commercial practices during and
after the transaction;

%0 See annual reports of ECC - Bulgaria for 2013 and 2014 - http://www.ecc.bg/ [last visited on 17.07.2016]
as well as cross-border cases of the Commission for Protection of Competition for misleading advertising
mentioned earlier in the report.
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The appropriate scope of protection would cover the whole life-cycle of the transaction
as the practice reveals a need for it.>! Bulgarian legislation and case law already tend
to secure such protection against unfair practices in B2B transactions, as the following
examples are showing.

Firstly, since 2015 there has been a new rule aiming at protecting the weaker party in
B2B transactions from unfair acts or omissions of the party with the stronger
bargaining position - Article 37a the Protection of Competition Act. Following a
number of cases in which big retail chains put pressure on their suppliers to accept
contract conditions and clauses favorable mainly for the retailer, this new provision
has been enforced. According to it, any act or omission of a company with a strong
bargaining position, which is contrary to fair trade practice and harms or may harm
the interests of the weaker party in the negotiation and consumers, is prohibited.
Unfair are those actions or omissions that have no objective economic justification,
such as unjustified refusal to supply or purchase goods or services, imposing
unreasonably onerous or discriminatory conditions or unjustified termination of trade
relations. The presence of a strong bargaining position is determined by the
characteristics of the structure of the market, as well as the specific relationship
between the undertakings concerned, taking into account the degree of correlation
between them, the nature of their work and the difference in its scale, the probability
of finding alternative trading partners, including the existence of alternative sources of
supply, distribution channels and/or customers.

Secondly, some courts in their decisions extend the application of the rules about
unfair commercial practices between trader and consumers also to contracts between
traders, when one of the parties is a ‘one man company’, acting outside their
professional field, for instance concluding a contract with a bank for a bank loan.>* The
legal literature accepts even broader application - where the unfair commercial
practice is targeted at both consumers and other traders, it falls within the scope of
application of the UCPD (the national legislation transposing it).>3

e Whether there is a need to have a black-list of practices in the business-to-business
marketing area;

The stakeholders seem to be divided regarding this matter. Notably, the public
authorities warn about potential risks from state intervention in B2B transactions (for
example by introducing in B2B transactions protection against unfair commercial
practices, using the model for B2C transactions), whereas some of the other
respondents believe that such protection would bring some benefits to small and
middle-size enterprises. In support of this position, one of the interviewed associations
gives the recent example of problematic negotiations between small delivery
companies and a big supermarket chain.

e What should be the enforcement cooperation mechanism in the business-to-
business marketing area;

Enforcement should be entrusted to courts and performed in litigation procedures, as
per the opinion of some of the interviewed stakeholders.

e Whether there is a need to develop contractual consequences linked to the
breaches of the Misleading and Comparative Advertising Directive;

5! pre-contractual phase (unjustified refusal to prepare an offer)- see Decision N2 365 / 26.05.2016 the
Commission for Protection of Competition; during the transaction (supermarket chain unjustified remove
from the racks the products of a supplier as a means of pressure for decrease of selling price) — Decisionl
N2 194 /23.03.2016 the Commission for Protection of Competition

52 Decision N2 159 /11.12.2013 Com. case N° 99/2012 District court- Pazardzhik.
53 See Varadinov, op.cit., p.31
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That would be beneficial, however those consequences have to be under court control
in the litigation procedure - no state administrative body should be able to intervene
into B2B relationships as this may affect negatively the freedom of trade. This is also
the opinion of some of the interviewed stakeholders.

e Whether there is a need to adapt the rules on comparative advertising of the
current Misleading and Comparative Advertising Directive.

No evidences justifying the need for such adaptation have been found in the course of
preparing this country report.

1.1.7. Relevance of contractual consequences of unfair commercial practices

Please analyse whether there are in your country:

e Any national law provisions providing contractual consequences in case of breaches
to the Unfair Commercial Practices Directive or national provisions on the avoidance
of the contract e.g. in cases of usury or other immoral behaviour;

There is such a provision - Article 68m the Consumer Protection Act, which states that
the consumer has the right to terminate a contract with the trader, concluded as a
result of using an unfair commercial practices, and to claim damages under the
general procedure, when an order prohibiting the application of the unfair commercial
practice of the Commission for Consumer Protection has been enacted and entered in
force. The right of termination can be exercised by an out-of-court unilateral notice
from the consumer to the trader.>* The decision of the Supreme Administrative Court,
confirming an order prohibiting the unfair commercial practice of the Commission for
Consumer Protection under this provision, shall be binding for the civil court when
deciding on whether the order is valid and lawful. A prohibition order of unfair trade
practice, which has not been appealed or the appeal against which was withdrawn, has
a binding power, as valid and lawful, for the civil court.

e Any case law (enforcement decisions, court rulings) providing for such
consequences;

According the interviewed stakeholders, this provision does not have any practical
impact as it is not applied very often, even though it has a potential to be very
beneficial for consumers. No relevant case law has been found.

e Whether there is, based on past experience in your country, a need and potential to
develop contractual consequences linked to the use of unfair commercial practices.

Such consequences are provided for in Article 68m the Consumer Protection Act,
however currently this redress does not have any use in practice.

1.2. Contract conclusion and performance

1.2.1. Effectiveness of the current rules in establishing a high level of consumer
protection

What is the effectiveness of the UCTD (i.e. the national laws transposing it) in terms
of:

e The overall effectiveness of the principle-based approach under this Directive;

54 Cykapesa, 3naTka MNoTpebutencko npaso, 2015, c. 58 [Sukareva, Zlatka Consumer Law, 2015, p.58]
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The stakeholders that have any experience with the practical application of Bulgarian
law transposing the UCTD, express very positive assessment of the Directive and its
principle-based approach.

The national enforcement authority expresses the opinion that the provisions of the
UCTD are correctly transposed in the Bulgarian legislation, however their broad scope
of application (to all contracts in all economic sectors) is not commensurate to the
capacity of the authority to perform effective control for their application.
Furthermore, it has been pointed out that the provisions exclude from control for
unfairness contractual terms based on the legal acts, an exception which creates some
impediments in the practice. For example, currently there are discussions regarding
terms in contracts used by ‘Central Heating Company’ Sofia (Toplofikacia Sofia) and
based on the legal act provisions.

e The practical effectiveness of the indicative list of unfair terms annexed to the
Directive, in particular its application in practical cases; [Key aspects to consider
are: How is the indicative list of the Directive interpreted in your MS? Does this
work in practice or are there problems?]

The Bulgarian legislator introduced a ‘black list” of unfair terms, and the stakeholders
with practical experience with the list give a positive assessment of this legislative
approach. They share the opinion that the list very much facilitates the application of
the law, as with its clear language, it provides guidance to enforcement authorities,
consumers and businesses regarding the (un)fairness of certain contract terms. As
reported by the interviewed stakeholders, it has had significant practical importance,
especially in the first couple of years after the transposition of the UCTD, when there
was a lack of case law, as well as insufficient expertise in the field.

Of course, the black list does not prevent the enforcement authority or courts from
checking any term in consumer contracts for compliance with the general principle of
good faith and the requirement for balance in the parties’ rights and obligations (and
on finding unfairness declaring the term as null and void), i.e. the term in question
need not fall under any of hypotheses enumerated in the list in order to be
controlled.>

e Whether the "black" and/or "grey" list of unfair contract terms adopted in certain
Member States represent an advantage for consumer protection compared to the
purely indicative list of the Directive; [Note: If a black/grey list exists in your
country, key aspects to consider are: How does the list work in practice? Does it
make a difference to have such a list?]

See above.

Furthermore the national enforcement authority has explicitly stated that the list of
unfair terms is clearer and easier to apply in practice than the list of unfair commercial
practices (which sometimes suffers from vagueness). It serves as a clear guidance in
law enforcement, but also is useful for business and consumers when they would like
to check if a certain term can be considered unfair.

55 See Decision N? 212 / 17.12.2015 Civil case N? 381/2015 the Court of Appeal - Varna - terms for
amending the credit contract by including the obligation for consumer to pay compound interest and
introducing a new scheme for debt calculation and payments which increase the final amount due by the
consumer.
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e The effects of limiting a court decision establishing the unfairness of an unfair term
to the individual relationship between the specific trader and the consumer, rather
than, for example, extending the effect of such court decision to all contracts
concluded with a given trader, even outside injunctions under Article 7(2) of the
Directive, or to all contracts containing the same contract term; [Key aspects to
consider are: In your country, have the effects of court decisions establishing the
unfairness of an unfair term been extended to all contracts of the trader concerned
or to the contracts of any other trader containing such a term? If so, how does this
work in practice? What are the impacts on businesses? If there are no such effects
of court decisions on unfair terms: what are the effects of this situation?]

In Bulgarian law the court decision has legal effect only for the parties participating in
the court proceeding, with a few exceptions.

One exception relates to court decisions on claims for protection of collective interests
of consumers, which have legal effect for the parties as well as for all consumers
damaged by the same infringement who did not exercise their right to opt-out -
Article 386 (1) Code of Civil Procedure.

Consumers who opt-out and go for an individual litigation can still refer to the court
decision granting the collective action®® in support of their claim, when the subject-
matter of both proceedings are the same contractual terms - Article 386 (1) of Code
of Civil Procedure. Without such a decision on collective action, each consumer who
brings an individual lawsuit against a trader, asking for certain terms to be proclaimed
unfair, has to provide enough evidences in support of the lawsuit.

A court decision on one individual case for proclaiming certain terms unfair, can be
used as a reference in another individual case only regarding the same contractual
terms. The court that is hearing the second case is not obliged to take this decision
into consideration; it has been reported though that it usually does.

e The overall effectiveness of the contractual transparency requirements under the
Directive;

The interviewed stakeholders assess this requirement very positively and consider it
useful. No particular problems in its application are reported and the overall
assessment is that businesses adhere to it. Noteworthy is the fact that there is case
law on unfairness of contract terms due to lack of transparency - contractual terms
allowing for a unilateral change of the interest rate in a contract for bank credit,” and
a contractual clause dealing with correction of bills for electricity, but with unclearly
stated conditions.>®

e Whether the extensions of the application of this Directive (to individually
negotiated terms or to terms on the adequacy of the price and the main subject-
matter) put in place in certain Member States represent an advantage for consumer
protection. [Note: Question only relevant for MS that have put in place extensions
of application of UCTD]

No such extension is provided in Bulgarian legislation.

%6 The court decision for rejection of lawsuit is not considered binding for consumers who opted-out - article
386 (1) Code of Civil Procedure, see also Markov, Metodi “Collective actions for consumer protection”, in
“Society and Law”, 2007/9, p.21

57 Decision N° 424 /02.12.2015 Civil case N2 1899/2015 IV Division, the Supreme Court of Cassation;
Decision N2 2939 / 10.07.2014 Civil case N2 12334/2011 Regional court - Plovdiv; Decision N2 5229 /
13.07.2015 Civil case N2 4881/2015 Sofia City Court; Decision N 266 / 17.10.2014 Com. case N°
414/2014 the Court of Appeal - Varna.

58 Decision N2 344 / 16.07.2013 Civil case N? 725/2013 the District court - Veliko Tarnovo.
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e The effectiveness of the sanction foreseen by the UCTD for unfair contract terms
(term is not binding). [Key aspects to consider are: How does this sanction work in
practice? Does it help consumers? Do the national courts take up the active role
imposed by the Court of Justice (invoking unfairness ex officio, taking measures of
instruction)? Is it sufficient to have CJEU guidance in this regard? Is there
administrative remedy in this area for consumers?]

The sanction is good, however it does not seem to work very effectively in practice.
Although consumers can claim that the unfair term is not binding for them, the
stakeholders share the opinion that they are hesitant to do so (either in court
proceedings or in out-of-court contacts with businesses) fearing the unsuccessfulness
of such a claim and its legal consequences (such as penalties for non-performance of
contract, etc.)

There is no statistical data on how many consumers are refusing to adhere to a
contract term, after it has been proclaimed unfair, and hence void, in a collective
action proceeding.

According to the opinion of some stakeholders the Bulgarian legislation have no law
provision explicitly obliging the court to exercise ex-officio control over terms in
consumer contracts. Nevertheless, the enforcement authority and some other
respondents report that such ex-officio control is happening in some court
proceedings.”® The interviews leave the impression that the guidance of CJEU in this
regard is not very well known.

There is no administrative remedy in this area. Unfairness of contract term can be
invoked in court proceeding - either by the national enforcement authority with a
collective action, or proactively by consumers with a claim for unfairness or as an
objection to business’s claim (like a defence action).

e In a forward looking perspective: Are there other measures that could improve the
effectiveness of the UCTD in establishing a high level of consumer protection in
your country? Would a graphical presentation model improve the readability and
comprehension by consumers of the T&Cs? Are there best practices or lessons
learnt in your country that could be relevant for other EU countries?

The interviewed stakeholders recommend the following measures:

e Introducing a provision clearly stating the obligation of courts to perform ex-
officio control over unfair terms in consumer contracts;

e The unfairness control to be extended to contract terms amended with the
approval of the state authority as well as on those coming from the legislation.®®
The application of the provision for amendment of standard T&Cs (Article 147b

59 See Decision N2 102 / 06.07.2010 Com. case N2 283/2010 the Court of Appeal - Varna - from the motives
of this court decision appears the court invoked ex-officio control for unfairness.

Same with Decision N2 266 / 17.10.2014 Com. case N? 414/2014 the Court of Appeal - Varna; Decision
N2 159/ 11.12.2013 Com. case N2 99/2012 District court - Pazardzhik (with good justification).

60 In this regard see also Konesa, Pas ,OCHOBHUTE NpaBa Ha NOTPe6UTENUTE — TEOPETUYHN M NPAKTUUYECKM
Bbnpocu®™, cn. , Tbproecko npaso", 2009/2, c. 83 [Koleva, Raya “Rights of consumers - theoretical and
practical aspects”, in *“Commercial Law”, 2009/2, p.83]; in this regard - see also Decision No 86 17.08.
2015 of the Supreme Court of Cassations, Com. case No 616/2015, 2nd panel of the Commerce
Chamber.
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(2)(3) CPA)®! is reported to be not very successful and to create problems in
practice (legal uncertainty) - it causes situations in which various standard T&Cs
(old version and amended version) are applied to the contracts between a trader
and consumers, (depending only whether some consumers have been more
proactive in exercising their right under Article 147b (2) CPA to object to the
amendment of the T&Cs or the standard terms and conditions have been
amended as a result of an order or instruction of the competent public authority);

e In some cases (for example, the payment schedule in financial services) a
graphical presentation model could improve the readability and comprehension of
the T&Cs by consumers.

1.2.2. Effectiveness of the current rules in eliminating obstacles to the Internal Market

What is the effectiveness of the UCTD (i.e. the national laws transposing it) in
eliminating obstacles to the Internal Market in terms of:

e Whether the application of the general fairness clause in different Member States
shows disparities in the understanding of this principle and, if so, whether
disparities have an impact on cross-border trade; [Key aspects to consider are: Do
national differences in the application/implementation of the Directive play a role
for businesses? Have these differences led to changes in their business strategy?
Have these differences caused problems?]

The interviewed stakeholders are not reporting any such problems and no other
relevant evidence has been found.

e Whether any of the extended indicative lists, "black" and/or "grey" lists of unfair
contract terms adopted in certain Member States represent a barrier to cross-
border trade;

The interviewed stakeholders are not reporting any such barrier for cross-border
transactions and no other relevant evidence has been found.

e Whether the other extensions of the application of this Directive (i.e. to individually
negotiated terms and to terms dealing with the adequacy of price and main subject
matter) in certain Member States represent a barrier to cross-border trade.

The interviewed stakeholders are not reporting any such barrier for cross-border
transactions and no other relevant evidence has been found

61 Art. 147b. CPA (1) The trader must inform the consumer of any change in the standard terms and
conditions of the contract within 7 days from the occurrence of this circumstance of indicated by the
phone, email or mailing address.

(2) When disagrees with changes in the standard terms and conditions, the consumer can cancel the

contract without giving any reason and without obligation for paying compensation or penalty, or to
continue to perform it according to the standard terms and conditions before the amendment.

(3) The consumer exercising its right under par. 2 sends to the trader written notice within one month of
receipt of the notification under par. 1. Paragraph 2 shall not apply in cases where the amendment of the
standard terms and conditions is a result of an order or instruction of the competent public authority.

(4) Changes in the standard terms and conditions is binding on the consumer under the contract, where the
consumer is notified of them under par. 1 and has not exercised its right under par. 2 and 3.

(5) The trader must establish the fact of notifying the consumer about the change of the standard terms
and conditions.
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1.2.3. Relevance for business-to-business transactions

Regarding the area of contractual fairness and in relation to the Unfair Contract Terms
Directive, please analyse:

e Whether there is a need to strengthen the protection of businesses, especially SMEs
and in particular micro enterprises, with regard to unfair contract terms;

The interviewed stakeholders express contradicting opinions on this matter. The state
authorities think that if such protection was introduced this would have to be done
very carefully and without any restriction of autonomy and freedom of contract. Other
respondents express the need for such protection, given already existing problems on
the market (between big store chains and small delivery companies).

As mentioned earlier, some steps for protection of businesses with weaker bargain
power have already been undertaken by the Bulgarian legislator, i.e. the enforcement
of Article 37a of the Protection of Competition Act, which prohibits the abuse of a
stronger position in negotiations. Although it is a relatively new rule (in force since
2015) it already finds application in the practice of the Commission for Protection of
Competition,® nevertheless there is still not enough case law to allow for a deeper
analysis as to how effective the rule is.

e Whether the system of protection established by the Directive, based on the
concept of good faith and the significant imbalance in the parties' rights and
obligations, would be appropriate for B2B transactions;

The requirements of good faith and fairness are fundamental for Bulgarian contract
law and must be respected in all contracts, including B2B transactions.®® Therefore a
system of protection based on the concept of good faith and the significant imbalance
in the parties' rights (unfairness), is very suitable for control for unfair terms in
business-to-business transactions.

This conclusion is also supported by decisions of some Bulgarian courts and in the
legal literature.®® Some Bulgarian courts already justify the extended application of
consumer protection legislation to terms in contracts between businesses. When
checking the fairness of standard T&Cs of a certain trader this control may affect all
contracts concluded between this trader and its customers, both consumers and legal
entities (including, other traders). When a term in T&Cs used by the trader is
proclaimed as unfair and void, as per some courts decisions, it is impossible to limit
this legal effect only to contracts under the T&Cs which the trader concluded with
consumers and to exclude the ones concluded with other traders under the same
standard conditions.®®

62 See Decision N? 365 / 26.05.2016 the Commission for Protection of Competition and Decision N2 194 /
23.03.2016 the Commission for Protection of Competition

63 In this sense is Article 9 Obligations and Contracts Act ("The parties are free to determine the contents of
the contract insofar as it is not contrary to mandatory rules of law and good morals”) and Article 12
Obligations and Contracts Act (“In negotiating and contracting parties must act in good faith. Otherwise
they owe compensation.”), applicable also to B2B transactions in accordance with the 288 Commercial Act
referring to general provision of the Private Law.

64 MapkoB, MeToan Pa3ssuTue Ha ypeabaTta Ha forosopa npu obwm ycnosus, "CbepemMeHHo npaso”, 2000/3
[,Markov, Metodi Development of the legal framework of contract under general terms]

65 See in this sense - Decision N2 T-372 / 13.07.2010 Com. case N2 111/2010 III Division the Court of
Appeal - Sofia; also Decision N2 102 / 06.07.2010 Com. case N? 283/2010 the Court of Appeal - Varna
and Decision N? 216 / 16.07.2012 Com. case N2 255/2012 the Court of Appeal -Varna. On the opposite
position - Decision N2 283 / 17.07.2015 Com. case N? 155/2015 the Court of Appeal - Plovdiv (unfairness
under CPA only for B2C contracts), also Decision N2 332 / 25.11.2014 Com. case N? 469/2014 the Court
of Appeal - Varna.
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e The appropriate scope of B2B protection against unfair contract terms - should the
protection, if at all needed, extend to individually negotiated terms, the main
subject-matter of the contract and the adequacy of the price;

The interviewed stakeholders do not express any particular opinion on this matter, but
they are warning that any such intervention could harm freedom of contract.
Extending protection to individually negotiated terms, the main subject-matter of the
contract and the adequacy of the price of B2B contracts can also be considered as
restriction of freedom of contract, therefore would not be very welcome among
interviewed stakeholders.

e Whether there are specific contractual terms often used in B2B transactions which
could be regarded as unfair in all circumstances or presumed to be unfair;

The following practices in B2B relationships on Bulgarian market can be considered as
unfair in all circumstances: °°

e Restriction in the use of trademarks and parking places;

e Restriction or sanction for offering third parties the same or better commercial
terms (i.e. ‘most favored nation’ clause);

e Limiting the possibility of supply or sale to third parties as a whole;
e Unilateral amendment of the contract;

¢ Introduction of payments without any real consideration (often cited as a fee
‘Birthday’);

e Transfer of unjustified or disproportionate commercial risk to one party (e.g.
stipulating reimbursement of expenses related to the withdrawal and the
destruction of goods with expired date);

¢ Payment within a period longer than 30 days from the delivery or the receipt of
the invoice for the sale of any kind of food regardless of the length of the cycle
of their realization;

e Limiting the right on transferring the claims to a third party under a contract
for delivery of goods;

e Unjustified refusal to prepare an offer for purchase.®’

e Whether there is a need for contractual transparency requirements in B2B
transactions, similar to the requirement of plain, intelligible language in the
Directive;

Such transparency requirement would be very beneficial, especially for some B2B
contracts that, due to industry characteristics, are rich in terminus technicus and
unreadable for the laity. For instance, in B2B contracts for financial services, energy or
heating supply, even when the recipients of financial services or of energy service are
traders themselves, one cannot expect them to have such a level of professional
expertise in these fields so that they can understand the jargon used in standard T&Cs
of banks or energy suppliers.

The interviewed stakeholders do not express any particular opinion on this matter.

%6 As reported by the interviewed stakeholders; see also -
http://www.capital.bg/biznes/vunshni_analizi/2015/07/12/2571094_regulaciia_na_turgoviiata_ne_samo_
na_turgovskite_verigi/ [last visited 17.07.2016];
http://www.regal.bg/tema_na_broia/2014/07/18/2345934_globi_za_zloupotreba_s_po-silna_poziciia_pri/
[last visited on 17.07.2016]

57 Decision N2 365 / 26.05.2016 the Commission for Protection of Competition.
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e Whether an extension of the Unfair Contract Terms Directive to B2B transactions
can bring benefits for cross-border trade;

It seems hard to predict what the effect would be of such an extension for cross-
border trade. According to one of the interviewed stakeholders it will probably bring
benefits.

e Whether the consequences of such an extension would have an effect on innovation
by or market opportunities for SME providers/suppliers;

Such an extension may help innovation by micro® and small® enterprises. Some
studies reveal that for 57% of the Bulgarian SME the big companies with dominant
market position represent a barrier for innovations.’® Admittedly, this is not the most
significant obstacle to innovations by SME, yet it looks as a hindrance that should not
be neglected. Should the control for unfair terms in contracts between SME and bigger
enterprises contribute to balancing of bargaining power of parties then that measure
may have a positive effect on innovations by and market positions of SME.

|69

For the interviewed stakeholders it is hard to assess what such effect would be.

e Whether the benefits of extending the scope to business-to-business transactions
would exceed the negative consequences of such an extension.

As per the opinion of some of the respondents the answer to this question requires
deep and very detailed analysis of all potential benefits and disadvantages of the
extension before drawing the conclusion as to which one will prevail - positive impact
or negative consequences of such extension. As long as the fairness is respected and
the balance between parties’ rights and obligations is observed, the gain of such
intervention in B2B transactions would exceed its potential negative impact.

1.3. Injunctions

1.3.1. Effectiveness of the current rules in establishing a high level of consumer
protection

What is the effectiveness of the ID (i.e. the national laws transposing it) in terms of:

e To what extent is the use of the injunction procedure in your country contributing
to the reduction in the number of infringements to consumer protection rules and
reduction in consumers' detriment?”?

The assessment of effectiveness provided by the interviewed stakeholders varies. The
common opinion is that the ID measures work relatively well on the national market,
but not for the cross-border infringements.

Some measures are more effective in practice when applied by public authorities than
by consumer organisations (for instance, collective actions) - the information collected
for the purpose of this country report reveals that since 2010 the national
enforcement authority has filed around 90 collective actions, whereas consumer
organisations around 8.

8 Micro enterprise is the one with personnel less than 10 people and annual turnover and/or assets less
than 3,900,000 BGN - Article 3 (3) Small and Medium Enterprise Act

% Small enterprise is the one with personnel less than 50 people and annual turnover and/or assets less
than 19,500,000 BGN - Article 3 (2) Small and Medium Enterprise Act

70 See the Study on Innovations of SME in Bulgaria (p.356) conducted by the Applied Research and
Communications Fund - www.arcfund.net/fileSrc.php?id=2529 [last visited on 20.07.2016]

7t Consumers' detriment should be understood as consumers' financial loss caused or that could have been
caused by the infringements as defined by article 1(2) of the Injunctions Directive.
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Collective actions are more effective for ending, hence reducing, infringements,
however they do not work well in practice when it comes to reduction in consumers'
detriment, as per a stakeholder experience shared during the interview.”? This is
caused by amendments of some provisions of national law, namely Article 188 (3)
CPA. Before 2008 this provision required the court to award damages based on the
concept of fairness (without proofs for the exact amount of the loss); in 2008, with the
new Code of Civil Procedure the provision was abrogated and nowadays the exact
amount of loss incurred by each consumer has to be substantiated in the court
proceeding. This creates procedural obstacles in the collective action proceedings.”>

e What measures in your national legislation on injunction procedure are considered
to be particularly effective, if any: measures regarding the cost of the procedure,
the summary procedure, the publication of the decision and/or the publication of a
corrective statement, the sanctions for non-compliance with the injunction order
(Art. 2(1) of the Injunctions Directive), the prior consultation (Article 5 of the
Injunctions Directive), and the effects of the injunction order?

The prior consultation (Article 5 of the Injunctions Directive) is reportedly used very
often by the national enforcement authority prior undertaking any other measures and
is deemed effective.

Mixed assessment also applies in relation to the summary procedure - although the
latter is used very often in practice (especially by the national enforcement authority)
it does not appear to be that fast for making a real difference when compared with the
normal proceeding.

The interviewed stakeholders (both consumer organisations and public authorities)
point out that the publication of the decision and/or the publication of a corrective
statement represents a measure that could be very useful and effective after some
adjustment of its application in practice, namely - the language of publication needs
to be more understandable for consumers (legal terms to be avoided as much as
possible) and the notification to be published in more popular newspapers with better
circulation. This may face some obstacles though if between such a newspaper and
the business infringed the law exists adverting contract or other business relationship,
making the editors reluctant to publish such notifications. Existence of these obstacles
is reported by one of the interviewed stakeholders.

e Has your country extended the scope of application of the injunction procedure
beyond the pieces of EU legislation listed in the Annex I to the Injunction Directive?
If yes, what are the additional consumer rights covered?

The scope of application of the injunction procedure is extended beyond the legislation
from Annex I to any ‘other legislation that protect the interests of consumers’ - Article
186 (2) p. 9 the Consumer Protection Act.

Additionally according to Article 186 (2) p. 10, ‘g’ and ‘p’ (in Bulgarian: 'r’ ‘n’) the
Consumer Protection Act in the scope has also been included national legislation of
any EU member-state transposing the following two directives:

e Directive 2010/13/EU of the European Parliament and of the Council of 10
March 2010 on the coordination of certain provisions laid down by law,
regulation or administrative action in Member States concerning the provision
of audiovisual media services (Audiovisual Media Services Directive);

e Directive 2013/11/EU of the European Parliament and of the Council of 21 May
2013 on alternative dispute resolution for consumer disputes and amending

72 See also Decision N2 10 / 06.08.2013 Com. case N2 998/2012 I commercial division, the Supreme Court
of Cassation.

73 See for instance Ruling N2 63 / 04.02.2016 Civil case N2 3/2016 the Court of Appeal - Plovdiv and Ruling
N2 4284 / 03.11.2015 Civil case N2 2295/2015 the District court — Plovdiv.
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Regulation (EC) No 2006/2004 and Directive 2009/22/EC (Directive on
consumer ADR).

e Analysis of the obstacles to the effective use of the injunction procedure, in
particular by analysing which progress in removing obstacles has been made and/or
new difficulties that have emerged in your country since 2012.

The interviewed stakeholders enumerate the following obstacles for the effective use
of the injunction procedure:

The amount of court expenses, namely state fees, which for non-tangible
claims may vary between 80 BGN [approx. EUR 40] and 1600 BGN [approx.
EUR 820] and for tangible claims - 4% from the claim; lawyers fee as well - in
average, 500-600 BGN [approx. EUR 255-307];"*

The length of court proceeding - in general, the length is sufficient to affect the
effectiveness of the court decision (it is reported that in a few cases the unfair
practice or the unfair term ceased long before the final court decision was
announced).”® Even the summary procedure is not securing any faster remedy,
as reported by the interviewees;

Lack of judges sufficiently well trained and experienced in the specifics of
legislation for consumer protection. Reportedly some progress has been made
in this regards in the last couple of years (consumer protection law is now
included in the training curriculum for judges), but it is not sufficient yet;

The amendment of the CPA in the sense that in collective actions damages are
awarded to consumers by the court only when the exact amount of the loss is
substantiated (in the past the amount of compensation was determined by the
court in accordance with the principle of fairness and no proofs for the exact
amount were needed);

The Bulgarian Administrative Infringements and Penalties Act (AIPA) was
enforced approximately 60 years ago, and some of its provisions are not
compatible with the provisions of the consumer protection legislation, which
makes application of the Ilatter cumbersome. The national enforcement
authority explains that some of their orders for ceasing of infringements were
overruled by the court only based on formal procedural grounds rooting in the
incompatibility mentioned above. For instance, according AIPA the order for
ceasing of infringement needs to state the place where the infringement was
committed, which in some cases is challenging to specify i.e. in distant selling
transactions, as per the relevant authority opinion;

In addition, the legal authors suggest improvements/removal of inconsistencies
between proceedings for appeals against various acts of the Commission for
Consumer Protection. Nowadays appeal against orders for cessation of unfair
commercial practice and orders for imposing on traders administrative
sanctions for unfair practice are governed by two separate legal acts, the Code
for Administrative Procedure and the Administrative Infringements and
Penalties Act, respectively, which is not an optimal solution for law enforcement
and may lead to contracting court decision regarding one and the same law
infringement.”®

74 The Commission for Consumer Protection dues court fees - see Ruling N2 937 / 25.11.2011 Com. case N
825/2011 II commercial division, the Supreme Court of Cassation.

75> See for example Decision N2 69 / 19.03.2015 Com. case N2 28/2015 the Court of Appeal - Varna (the
Commission for Consumer Protection recommended removing of an unfair term in August 2013, as it was
not done, collective action was filed and the claim was upheld with a court decision in November 2014;
meanwhile new T&Cs of the defendant company were drafted and approved by the respective regulator
and as they didn’t contain the term in question, the court procedure was terminated in March 2015,
almost two years after the recommendations).

76 See Varadinov, op.cit., p.218
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e In a forward looking perspective: Should the coverage of the Injunctions Directive
be extended (by including additional legislation into Annex I to the Directive)? If so,
which EU legislation should be included? Are there other measures that could
improve the effectiveness of the ID in establishing a high level of consumer
protection? Should the scope of the Injunctions Directive be extended to the
protection of collective business' interests? Are there best practices in your country
that could be relevant for other countries and considered as model for the
injunction procedure at EU level?

The interviewed stakeholders are not happy about an extension of the coverage of the
Injunctions Directive and do not see a need for such.

One of the interviewed stakeholders would welcome collective actions for protection of
interests of small enterprises.

The national enforcement authority recommends any measures that can encourage
and facilitate consumer organisation to file more collective actions.

One of the interviewed stakeholders suggests introducing a mechanism for better
coordination and information exchange between consumer organisations within
various EU Member States in the cases when one infringement affects consumers from
multiple Member States or the same business commits the same type of infringement
in multiple Member States. This mechanism would aim at defining which court in
which country would have jurisdiction to hear the collective action, measures for
informing affected consumers and allowing them to be represented in the court
proceeding as well as for assessment of damages.

1.3.2. Effectiveness of the current rules in eliminating obstacles to the Internal Market

What is the effectiveness of the ID in eliminating obstacles to the Internal Market in
terms of:

o How effective is the injunction procedure in addressing infringements originating in
another EU country?

Theoretically, such procedures are possible, but they are not applied in practice as
they raise complicated legal questions and require significant resources. The
interviewed stakeholders almost unanimously state that the injunction procedure is
not very effective in addressing infringements originating in another EU country.

e How effective is it to address infringements originating in another EU country that
qualified entities in your country are enabled to seek injunctions in the other
Member State (Article 4 of the Injunctions Directive)?

As per the interviewees, it is not effective (not working well) and it only seems to exist
as a theoretical option. No cross-country injunction proceedings have been reported
and none appear to be completed or pending - neither initiated by qualified Bulgarian
entities against traders from another EU member state and brought in Bulgarian or
foreign jurisdiction, nor of foreign qualified entities seeking an injunction before
Bulgarian courts or enforcement bodies.

e In a forward looking perspective: Are there non-legislative or/and legislative
measures that could improve the effectiveness of the injunction procedure in
addressing infringements originating in another EU country? Are there best
practices in your country that could be relevant for other EU countries and could be
considered as a model for the injunction procedure at EU level?

One of the respondents introducing a mechanism for better coordination and
information exchange between consumer organisations within various EU Member
States in the cases when one infringement affects consumers from multiple countries
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or the same business commits the same type of infringement in multiple Member
States - see above 1.3.1.

1.3.3. Interplay between the Injunctions Directive and other enforcement instruments
of consumer law

Please analyse:

e Is the injunction procedure as designed by the Injunctions Directive regulated
separately in your country (in a separate legal act or as a separate procedure
regulated within the same legal act) from the enforcement procedures foreseen by
other EU Consumer Law Directives (UCPD, UCTD and by the Consumer Rights
Directive)?

All enforcement procedures are regulated in one legal act — the Consumer Protection

Act, Chapter 9. There are also provisions on collective actions in the Code of Civil

Procedure, chapter 33.

e If these procedures are regulated separately: What are the main differences
between them? How is the coherence between these procedures ensured? If these
procedures are regulated in a single legal act (possibly as a single procedure): In
what way do these procedures (or this procedure) go beyond measures foreseen by
the Injunctions Directive?

Apart from the extended scope of application of the injunction procedure (for ‘any
other legislation that protects the interests of consumers’) the procedures in the
national legislation do not go beyond measures foreseen in the Injunctions Directive.

1.4. Cross-cutting issues

1.4.1. Cost and benefits of the directives covered by the study

e To what extent is there evidence for benefits for consumers stemming from the
protection provided by both the minimum harmonised and the fully harmonised
consumer rules, e.g. in terms of benefits for consumers from the protection against
unfair commercial practices and unfair standard terms in contracts; [Note: a
relevant aspect in this context is whether the costs for consumers in exercising
their rights under these directives are limiting these benefits or not.]

There is clear statistical evidence (from the annual reports of the Commission for
Consumer Protection’’ and information provided by the relevant public authorities)
that the number of consumer complaints have significantly increased over the last few
years - from approximately 2000 per year a few years ago to more than 20,000 in
2015. This trend is a result of increased consumer awareness of their rights, and their
confidence to seek protection. A certain benefit is a free-of-charge procedure for filing
a complaint as well as the fact those can be sent via email without a requirement to
use a digital signature.

The situation with court procedures looks different. There is no relevant statistical data
about consumer court disputes (those seem to be included under the statistical
category ‘civil law cases’)’® and it is onerous to find out how many civil law
proceedings for damages are following the procedures for ceasing the unfair practices
or terms. However as per stakeholders’ opinion, such proceedings are unlikely to be

77 Annual reports for 2013, 2014 and 2015 can be found here https://kzp.bg/godishni-dokladi [last visited
on 08.07.2016].

78 Statistical data can be found here - http://www.vss.justice.bg/page/view/1082 [last visited on
08.07.2016].
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many. Court proceedings require more resources (time, efforts and financial means)
than administrative procedures and this factor can make consumers reluctant to file
civil claims. Consumers must pay state fees and, if they use the services of an
attorney, they have to pay the lawyer’'s fee as well. The analysis of the case law
reveals that consumers are seeking damages for both material and non-material loss
resulting from unfair practices.”®

e To what extent is there evidence for benefits for traders stemming from both the
minimum harmonised and the fully harmonised consumer rules, e.g. in terms of
creating a level playing field for honest traders by providing a legal basis to
eliminate or at least constrain dishonest market practices, such as the use of unfair
standard terms in contracts or unfair commercial practices, including through the
application of the Injunctions Directive;

There is not such evidence. On the contrary, one of the stakeholders gives an example
of unfair practices of mobile operators. All three mobile operators have in their T&Cs a
term stipulating that if consumers want to terminate, before the agreed upon end
date, contracts concluded for a defined period of time they are obliged to pay all fees
for the complete duration of the contract. The Commission for Consumer Protection
recommended removing this term from the T&Cs. Following the recommendation, one
of the mobile operators complied immediately with it; the second one - after a certain
period, the third one did not react and the Commission started a court proceeding.
The latter operator, which seems to be the most incompliant one out of three, is
actually benefiting the most from its infringement as it will continue collecting fees
based on the unfair term while the court proceeding is running.

e What are costs for traders due to the need to respect the requirements under the
directives covered by the study? [Note: Such as costs of research, legal advice and
compliance as well as the amount of time necessary to comply with the directives]

The relevant stakeholders report that no information about such costs is available.

e What are the costs involved in the public enforcement of these rules?

No relevant information has been found about the public costs related to the
enforcement of these rules.

e Are there indications that the directives covered by the study are not implemented
in your country in a cost-effective manner?

Probably this is the case as the court fees seem to be an obstacle for consumer
organisation (in some cases even for public authorities) for filing collective actions.

e Could the costs for implementing and enforcing the rules of the directives covered
by the study be reduced without lowering the level of protection for consumers? If
so, how?

Decreasing the amount of court fees due for consumer litigations would have twofold

effect — reducing the cost and encouraging consumer organisations for using more

actively this redress mechanisms for protection of consumers’ interests.

7° Damages caused by unfair practice - Decision N2 4914 / 07.07.2015 Civil Case N? 20213/2014 the Sofia
City Court; Decision N2 895 / 09.02.2015 Civil case N? 10538/2014 the Sofia City Court (,CMC 3a
MunnonHun" “SMS for millions”).
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1.4.2. Interplay with EU sector-specific consumer protection legislation

Regarding the interplay of the horizontal EU consumer legislation [mainly UCPD and
UCTD] with EU sector-specific consumer protection legislation in the areas of
electronic communications, passenger transport, energy and consumer financial
services, please:

e Analyse the levels of awareness of the requirements of the horizontal EU consumer
legislation (mainly UCPD and UCTD) of businesses and consumers and the specific
public enforcement bodies in the relevant sectors, as in particular demonstrated by
their practical application; [Note: Key question here is: Are UCPD and UCTD applied
in practice by national authorities and courts as a legal basis to combat unfair
commercial practices and unfair standard terms in contracts in the regulated
sectors?]

This is the case, especially in financial services, electronic communications and
energy, not that much in passenger transport.

For instance in 2013, 2014 and 2015 the Commission for Consumer Protection
reviewed thousands of T&Cs for unfairness in the sectors mentioned above and among
them have found unfair terms, as follows: &°

Financial Services (banks) 5 out of 890 196 out of 3300
Financial Services (other than banks) 56 31 out of 1066 351 out of 4253
Energy (central heating) 37 n/a 4 out of 228
Energy (electricity) 8 n/a 1 out of 10
Energy (gas) n/a 1 out of 230 n/a

Electronic Communications 24 115 out of 2653 89 out of 1808
Transport 4 n/a n/a

The most common unfair terms found are:
e Inappropriately excluding or limiting the legal rights of consumers;

e Performance of obligations of the trader is subject to conditions whose
realization depends on trader’s own will alone;

e Authorising the supplier to dissolve the contract on a discretionary basis where
the same facility is not granted to the consumer;

e Requiring the consumer who fails to fulfil his obligation to pay a
disproportionately high sum in compensation;

e Bundling multiple contracts with the same consumer in a way that non-
performance of the consumer of one of the contracts entitles the trader to
refuse to perform all contracts;

e Excluding the supplier’s responsibility even in case of failure in a network under
their control;

80 See the Annual Reports of the Commission for Consumer Protection for 2013, 2014 and 2015 -
https://kzp.bg/godishni-dokladi [last visited on 08.07.2016].
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e Consumers are obliged to pay the sum even when there is a pending
proceeding based on their complaint against the sum.

In quite a few cases the courts have reviewed the terms in contracts between
consumers and providers of electronic communication services,® central heating
delivery companies,® electricity delivery companies,® financial services® and have
declared some of them unfair.

Unfair commercial practices in the same sectors (electronic communications,®®
passenger transport,® energy® and consumer financial services)® have also been a
subject to court proceeding.

e Specify whether in your country the same authority is responsible for the
enforcement of the horizontal EU consumer law and the sector specific rules, or
whether there are different authorities responsible for these two sets of rules; [If
different entities are responsible, key aspects are: Is there an institutionalised
cooperation between them? Does the institutional arrangement for enforcement
affect the use of UCPD/UCTD in the regulated sectors, as specified in the previous
bullet?]

According to Bulgarian legislation different authorities are competent for enforcement
of the horizontal EU consumer law and the sector specific rules, namely:

e The Commission for Consumer Protection — the UCPD and UCTD (transposed in
the Consumer Protection Act);

81 Decision N2 2396 / 22.12.2014 Com. case N2 3502/2014 the Court of Appeal - Sofia.

82 Decision N2 312 / 11.12.2015 Civil case N2 412/2015 the Court of Appeal - Veliko Tarnovo; Decision N2
26 / 23.02.2015 Civil Case N2 1479/2014 the Court of Appeal - Plovdiv; Decision N¢ 312 / 11.12.2015
Civil case N? 412/2015 the Court of Appeal - Veliko Tarnovo.

83 Decision N2 103 / 10.08.2015 Com. case N2 1112/2015 II commercial division, the Supreme Court of
Cassation; Decision N2 86 / 17.08.2015 Com. case N? 616/2015 II commercial division, the Supreme
Court of Cassation; Decision N2 79 / 11.05.2011 Com. case N2 582/2010 II commercial division, the
Supreme Court of Cassation; Decision® N2 115 / 20.05.2015 Civil case N2 4907/2014 IV commercial
division, the Supreme Court of Cassation; Decision N2 T-397 / 21.07.2010 Civil case N° 138/2010 VI
division, the Court of Appeal — Sofia; Decision No 86 17.08. 2015 of the Supreme Court of Cassations,
Com. case No 616/2015, 2nd panel of the Commerce Chamber; Decision No 38 15.05.2014 of the
Supreme Court of Cassations, Com. case No 5/2013, 1st panel of the Commerce Chamber (unfair is a
contract term enabling the electricity supplier unilaterally to amend the bill for already delivered and paid
electricity without a valid reason, for instance non-excused non-performance from consumer’s side).

Decision N2 77 / 22.04.2015 Civil case N2 4452/2014 III commercial division, the Supreme Court of
Cassation - unfair is a contractual term granting a bank the right to unilaterally alter annual fee for
administering of loan without specifying any valid reasons, beyond bank’s control, that could justify a
change in the fee amount.

Decision N2 4914 / 07.07.2015 Civil case N2 20213/2014 the Sofia City Court; Decision from 06.01.2012
Civil case N2 58/2011 the Sofia City Court; Decision No 9525 18.08.2016 of the Supreme Administrative
Court, Adm. case No 11791/2015, VII department - unfair commercial practice (aggressive practice) is
considering, without any legal grounds, three separate contracts concluded with a certain consumer as a
single framework agreement only for justifying the refusal to provide services on all these contracts, even
for those on which the consumer is a perfect payer, and by this means to force the consumer to pay their
obligations under one of the contracts for which there is a dispute; Decision No 534 18.01. 2016 of the
Supreme Administrative Court, Adm. case No 4078/2015, VII department (it is a misleading commercial
practice when a trader fails to disclose to a certain consumer information about technical characteristics
of a product, even when such information is available on the trader’s website), on the contrary - if all
relevant details on tariffs are available on the trader’s website and they are comprehensible for the
average consumer, the way the information is presented cannot be considered as a misleading practice
(for instance the fact that a part of the information is provided in pop-up boxes, which open by clicking on
the sign “?”) — see Decision No 4570 2.04. 2013 of the Supreme Administrative Court, Adm. case No
642/2013, VII department.

Comparative adverting as unfair practice in providing taxi services - Decision N2 6951 / 20.10.2013 Civil
case N2 63/2011 the Sofia City Court.

87 Decision from 04.02.2014 Civil case N2 3912/2008 Regional court - Sofia (Collective Action against
Toploficacia Sofia).

88 Decision from 11.04.2011 Civil case N2 3407/2007the Sofia City Court.
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e The Energy and Water Regulatory Commission — energy, gas and water sector
specific rules;®°

e The Commission for the Regulation of Communications - electronic
communications specific rules; *°

e The Ministry of Transport, Information Technology and Communication, The
Directorate General "Civil Aviation Administration" - passengers’ air transport
specific rules;°?

e The Ministry of Transport, Information Technology and Communication,
Executive Agency "Car Administration" - passengers’ auto transport specific
rules.®?

The cooperation between all these authorities is regulated by legal provisions in
multiple legal acts, namely:

e Ministry of economy has a general responsibility for coordinating activities of all
other public authorities with competence in the field of consumer protection
(Article 164 (1) p.5 the Consumer Protection Act);

e The Energy and Water Regulatory Commission before approving T&Cs for
delivery of central heating and electricity, is obliged to send to the Commission
for Consumer Protection drafts of T&Cs for review for unfair terms (Article 148
(2) the Consumer Protection Act);

e The interviewed regulators report that the Commission for Consumer Protection
forward to them consumers’ complaints for infringements in the sectors with
specific rules, for instance delivery of central heating and electricity, air and
road passengers transport (legal basis is Article 178 (6) the Consumer
Protection Act), except for complaints for unfair terms and unfair commercial
practices, which are deemed to belong to the domain of the Commission for
Consumer Protection. On the other hand, the regulators forward to the
Commission for Consumer Protection those of consumers complaints sent to
them, but falling within the scope of competence of the Commission for
Consumer Protection (for instance, in road passengers transport when non-
authorized company, acting as if it is a representative of a bus company, sold
an invalid ticket to a consumer).

e Assess to what extent the combination of horizontal consumer provisions and
sector-specific rules provide for a clear and coherent legal framework concerning
contractual fairness, unfair commercial practices, and information obligations
regarding advertising; [Key aspects to consider are: How do they work together
with the sectoral legislation? Are there issues/overlaps/conflicts etc.?]

The interviewed stakeholders assess overall positively the legal framework concerning
contractual fairness and unfair commercial practices provided by the combination of
horizontal consumer provisions and sector-specific rules.

8 DIRECTIVE 2009/73 / EC, DIRECTIVE 2009/72 / EC, DIRECTIVE 2004/67 / EC, REGULATION (EU) N2
994/2010, Regulation (EC, Euratom) N2 833/2010, REGULATION (EC) N® 715/2009, REGULATION (EC) N°
714/2009

% DIRECTIVE 2009/73 / EC, DIRECTIVE 2009/72 / EC, DIRECTIVE 2004/67 / EC, REGULATION (EU) N°
994/2010, Regulation (EC, Euratom) N2 833/2010, REGULATION (EC) N® 715/2009, REGULATION (EC) N°
714/2009, DIRECTIVE 2009/140 / EC, DIRECTIVE 2009/136 / EC, DIRECTIVE 2009/114 / EC, DIRECTIVE
2006/24 / EC, DIRECTIVE 2002/77 / EC, DIRECTIVE 2002/58 / EC, IRECTIVE 2002/22 / EC, DIRECTIVE
2002/21 / EC, DIRECTIVE 2002/20 / EC, DIRECTIVE 2002/19 / EC.

REGULATION (EC) No 261/2004 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 11 February
2004 establishing common rules on compensation and assistance to passengers in the event of denied
boarding and of cancellation or long delay of flights, and repealing Regulatiodelivery of n (EEC) No
295/91; REGULATION (EC) No 1107/2006 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 5
July 2006 concerning the rights of disabled persons and persons with reduced mobility when travelling by
air

92 Regulation (EC) N2 181/2011.
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There is one particular issue reported by the interviewed stakeholders, namely
disputes about application of para.l of the Additional Provisions of the Consumer
Protection Act, stating that in case of contradicting legal provisions the one which
guarantees the highest degree of consumer protection is to be applied. In practice this
requirement clashes with another legal doctrine Lex specialis derogat legi generali and
creates difficulties for law interpretation and application. This has been reported as a
significant problem in the energy sector. One of the interviewed stakeholders claims
that when it comes to consumer protection, the Energy Act is lex specialis and has
priority over the provisions of the Consumer Protection Act as a general law. Other
interviewees as well as case law®® on the contrary state that the provisions of the
Energy Act can have priority only where they provide a higher degree of protection for
consumers’ interests than the provisions of the Consumer Protection Act.

Another example is the rules on payments services.’* They cannot derogate the
provisions of the Consumer Protection Act if the latter provides a higher level of
consumer protection.®®

e What are the benefits of the complementary application of the UCPD and UCTD in
the regulated sectors? What are the costs due to the complementary application
with the sectoral EU consumer protection legislation?

No information available on this matter has been found in the course of preparing the
country report.

e Assess any need for clarification of the interplay between the EU sector-specific
rules and horizontal EU consumer law.

There is such need and this opinion is also shared by some of the interviewed
stakeholders. Especially given the issue about application of para.l of the Additional
Provisions of the Consumer Protection Act, as described above, as well as the fact that
one of the interviewed regulators admitted that they heard about existence of the
UCPD and the UCTD only after having been contacted for opinion on the current study.
Better knowledge on rules about unfair commercial practices and unfair contract terms
in consumer contracts would be beneficial for the regulators in sectors with specific
rules for consumer protection, in spite of the lack of competence to handle such
issues.

1.4.3. Relevance of consumer law directives for consumer-to-business transactions

e Please analyse the need and potential for the application of the consumer law
directives (mainly UCPD and UCTD) to consumer-to-business (C2B) relations. This
concerns situations where the consumer sells goods or provides services to a trader
(e.g. where the consumer sells gold jewellery to a trader or supplies digital content
to business against remuneration).

The stakeholders either do not have opinion on this matter or express negative
attitude to such application. They think this will create confusion and raise
unnecessary questions about the need of such protection.

9 Decision N2 T-372 / 13.07.2010 Com. case N° 111/2010 III division, the Court of Appeal - Sofia: “EA and
CPA regulate a diverse range of public relations and ... cannot be seen as special and general legislative
act”.

9 Payment Services and Payments Systems Act 2009, transposing the Directive 2007/64/EC of the
European Parliament and of the Council of 13 November 2007 on payment services in the internal
market.

% In this sense see - Decision from 23.02.2015 Civil Case N2 69055/2014 Regional court - Sofia.
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1.4.4. Specific protection for vulnerable consumers

Please analyse:

e Whether the concepts of "consumer", "vulnerable consumer" and "average
consumer" as currently defined in the consumer law directives and relevant
jurisprudence, and as applied by national authorities and courts in your country,
continue to be valid and fit for purpose.

Yes, and this is almost anonymously confirmed by the interviewed stakeholders.

The legal definition of the term ‘consumer’ is provided in § 13, item 1 Additional
Provisions of CPA, namely: ‘Consumer means any natural person who acquires goods
or uses services that are not intended for commercial or professional activity, and any
person who, under a contract under this Act acting outside his trade or profession’.
This definition is general for the whole Consumer Protection Act (transposing various
EU directives, including the UCP one) and is criticized in the legal literature as
contradicting the definition from Article 2 ‘a’ of the UCPD®® due to introduction of an
additional characteristic, which does not exist in the Directive i.e. goods and services
should not be ‘intended for commercial or professional activity’. Legal authors see this
as not being compliant with the requirements of the Directive, because outside the
protection against unfair practices would remain cases in which natural persons are
acquiring professional goods for their personal activity (i.e. hobby), for instance
professional photographic technic and materials acquired by amateur photograph and
used only for his hobby. Therefore legal authors suggest either correction of the
current definition of ‘consumer’ or introducing a new one, applicable only for unfair
commercial practices.®’

The concept of ‘consumer’ is interpreted broadly in the case law - not only for
transactions and practices regulated in the Consumer Protection Act, but also all other
recipients of services that are not intended for commercial or professional activity,
such as supply of electricity for households.%

e To what extent the existing rules under the Unfair Commercial Practices Directive
are adequate to protect vulnerable consumers and whether, based on the
experiences in your country, specific provisions should be introduced in other
directives concerned, in particular the Unfair Contract Terms Directive.

The summarized opinions of interviewed stakeholders reveal uncertainty about the
fitness of existing rules for providing adequate protection of vulnerable consumers.
Only one respondent evaluates the rules as adequate, at the same time pointing out
one significant exception, namely for transactions performed online. Other
stakeholders also express the need of more suitable rules for protection of vulnerable
consumers, especially children, in Internet purchasing.

1.4.5. EU added value

e Overall, would you consider that protection of consumers against unfair commercial
practices and unfair standard terms in contracts has improved in your country since
the implementation of the UCPD and the UCTD in national legislation?

Based on the interviews conducted for this country report, it is concluded that the
protection of consumers has improved. Prior to the transposition of the UCPD (in

% “Consumer’ means any natural person who, in commercial practices covered by this Directive, is acting
for purposes which are outside his trade, business, craft or profession”.

7 See Varadinov, op.cit, p.35.

%8 See Sukareva, op.cit., p. 227 and Ruling N2 710/30.10.2012 TI"., Civil case N2 613/2012, III Civil Division,
the Supreme Court of Cassation.

138



Study for the Fitness Check of EU consumer and marketing law

2007) and the UCTD (in 1999)% in Bulgarian legislation no special rules tackling with
such infringements existed. Although the provisions of general contract law provided
consumers with, to a certain extent, suitable remedies in such cases, the transposition
of these two directives played a key role for improving the protection of consumer
rights and interests. As reported by the interviewed stakeholders, the lists of unfair
terms and unfair practices served as a clear and useful guidance for the enforcement
authority and courts when deciding on consumer cases, especially in the early years of
law enforcement, when there was a lack of knowledge and sufficient case law on these
topics. Furthermore, the application of the rules on unfair practices and unfair terms
into practice and the information campaigns in these areas, seem to increase
consumers’ awareness of their rights and encourage them proactively to seek for
remedy for infringements - as reported by the relevant enforcement authority
currently approximately 20000 consumers’ complaints per year are addressed to
them, whereas only a few years ago this number was around 2000. Nevertheless, the
respondents point out that there is still room for improvements, especially in
increasing the level of control on how the law provisions are applied in the practice as
well as for protection of consumers purchasing online.

e Overall, would you consider that the information of consumers regarding unit prices
has improved since the implementation of the PID in national legislation?

It has improved for packaged goods. This is the prevailing opinion of the interviewees,
including the enforcement authority and consumer organisations, which have observed
a significant decrease of number of complaints and cases of violations of the unit price
indication requirements since the national legislation transposing the PID entered into
force.

As far as non-packaged goods and services are concerned, the application of the
information requirements regarding unit prices still needs improvement, as reported
by the respondents.

e Overall, would you consider that the protection of businesses against unfair
marketing in your country has improved since the implementation of the MCAD in
national legislation?

Some of the respondents express such an opinion, emphasizing the key role the
Commission for Protection of Competition plays in tackling with unfair marketing in
Bulgaria. Bulgarian legislation has however had provisions on misleading advertising
since 1999,!%° therefore it is difficult to assess what has been the impact of the
transposition of the MCAD in this regard.

The reviewed case law reveals that mainly cases of misleading advertising have been
invoked before the relevant enforcement authority and courts. Cases related to
comparative advertising can rarely be found in the legal practice. No other evidence
has been found on the impact of the transposition of the MCAD on the protection of
businesses against comparative advertising.

e Overall, would you consider that it has become easier for businesses in your
country to directly trade cross-border to final consumers located in other EU
countries in recent years? Has it become easier for consumers in your country to
directly purchase cross-border from traders located in other EU countries?

% First rules on unfair terms in consumer contracts were part of the Consumer Protection and Business
Practices Act (enacted in 1999 and abrogated in 2006 with the Consumer Protection Act) and were quite
similar to some provisions of the UCTD.

100 Articles 29-33 of the Consumer Protection and Business Practices Act (enacted in 1999 and abrogated in
2006 with the Consumer Protection Act) similar to some of the provisions of Council Directive 84/450/EEC
of 10 September 1984 relating to the approximation of the laws, regulations and administrative
provisions of the Member States concerning misleading advertising.
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No explicit evidence has been found for substantiating a response in one direction or
in another. According to one of the interviewed stakeholders, there is increased
confidence of Bulgarian traders to offer goods and services cross-border, which can
mainly be attributed to the advantages provided by the internal market (namely, due
to absence of custom duties). Harmonized law of consumer protection to a certain
extent contributes to this result, even though it does not seem to be considered by the
respondents as a primary factor.

As far as consumers’ confidence to purchase cross-border is concerned, based on the
summarized opinions of the interviewees it can be concluded that it has slightly
increased for the last years. Only one exception to this trend seems to exist, namely
online purchasing, due to some negative examples of goods purchased online from
countries outside EU, which cases have reportedly made consumers in Bulgaria more
reluctant to enter into cross-border online transactions.

e To what extent are these improvements, if any, due to the mentioned directives?

The directives certainly have very positive impact in this regards, but they are not
considered by the interviewed stakeholders as the most influential factor for these
improvements.
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Table 1: Fact sheet on transposition of directives in Member States' law — BULGARIA

Directive

Directive
93/13/EEC on
unfair terms in
consumer
contracts

Directive
2005/29/EC
concerning
unfair
business-to-
consumer
commercial
practices in the
internal market

Transposition

legislation (National
law, Article)

The Consumer Protection
Act (2005), Chapter 6 “
“Unfair Terms in
Consumer Contracts”,
Articles 143 — 148a

The Consumer Protection
Act (2005), Chapter 4
“Commercial Practices and
Methods of Trade”,
Section Ill “Unfair
Commercial Practices”,
Articles 68b-68m

Comments

Specific provisions going beyond

minimum harmonisation
requirements/use of exemptions

'‘Black list' of terms considered unfair in all
circumstances

'Grey list' of terms which may be considered
unfair

Extensions of the application of Directive to
individually negotiated terms

Extensions of the application of Directive terms
on the adequacy of the price and the main
subject-matter

Provisions regarding financial services going
beyond minimum harmonisation requirements

Provisions regarding immovable going beyond
minimum harmonisation requirements

Application of UCPD to B2B transactions

Included in national legislation

Yes

No

No

No

No

No

No

Article 143 The Consumer
Protection Act (2005)

Comments
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Extension of the application to other sectors ~ No
consumer “Information for
ion i Use of specific regulatory choices/derogations  No

the indication “Indication of prices of

products Articles 15 - 31

sssssssss
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Table 2: Fact sheet on Injunctions Directive — BULGARIA

Is the injunction procedure as foreseen by - No, single Extended list of provisions to which
the Injunctions Directive regulated in your procedure injunction procedure is applicable — to
country separately (as a separate procedure “any other legislation that protects the
or/and in a separate legal act) from the interests of consumers”

enforcement procedures foreseen by other
EU Consumer Law Directives (the Unfair
Contract Terms Directive or/and the Unfair
Commercial Practices Directive or/and by
the Consumer Rights Directive)?

Who is entitled to bring an action seeking - Designated

an injunction? public bodies
- Specified
consumer

associations

Is the injunction procedure a court or an - Court
administrative procedure? procedure
Who bears the costs of an injunction - The costs are
procedure? as arule borne
by the losing
party
Is the scope of application of injunctions - Yes, scope of Any “other legislation that protect the
extended to cover areas of consumer law application interests of consumers” — Article 186 (2)
that are not part of Annex | of the Directive, extended to p. 9 the Consumer Protection Act;
or consumer law in general? cover consumer  nqtjonal legislation of any EU member-
law in general state transposing the following two
directives (Article 186 (2) p. 10, “g” and
“p” (Bulgarian “2” ”n”) the Consumer
Protection Act): Directive 2010/13/EU of
the European Parliament and of the
Council of 10 March 2010 on the
coordination of certain provisions laid
down by law, regulation or
administrative action in Member States
concerning the provision of audiovisual
media services (Audiovisual Media
Services Directive)
Directive 2013/11/EU of the European
Parliament and of the Council of 21 May
2013 on alternative dispute resolution for
consumer disputes and amending
Regulation (EC) No 2006/2004 and
Directive 2009/22/EC (Directive on
consumer ADR)
Is protection of business' interests covered -No

by the injunctions procedure?
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Is it possible to bring an injunction action - Yes
jointly against several traders from the
same economic sector or their associations

Is there an out-of-court preliminary stage in - No
the injunction procedures? (not including
the consultation stage under Art. 5 of the

ID)
Has your Member State taken specific - No such
measures regarding the prior consultation requirement

(Article 5 of the Injunctions Directive)?

Does the national legislation provide for - Yes
measures ensuring summary procedure?

Please specify main characteristics of the
procedure (subject matter/time limits) in
the comments column.

Are there sanctions for non-compliance - Yes, penalty of
with the injunction order (Article 2(1) of the a fine for each
Injunctions Directive)? day of non-

If sanctions in form of penalty or fine compliance

foreseen please specify in the comments
column to who exactly should they be paid

Has your Member State taken specific - Yes
measures regarding the publication of the

decision and/or the publication of a

corrective statement?

Is it possible to claim within the injunction -No
procedure for sanctions for the
infringement?

Can an action for the restitution of profits -No
obtained as a result of infringements,

including an order that those profits are

paid to the public purse or to other

beneficiary be brought within the injunction
procedure?

Only in accordance with the rules for
joined cases — Chapter 16, Section |,
Articles 215-217 the Civil Procedure Code
2008 — there must be a connection
between actions (common rights and/or
obligation or rights and/or obligations
with one the same ground) against the
traders, otherwise the request for joining
them will be denied.

Chapter 25 ,,Summary Procedure”, Article
310 (1) p.4 the Code of Civil Procedure —
claims for infringements of rights under
the Consumer Protection Act: Time limits:
1. The court must review for admissibility
the claim by the end of the day it has
been filed and send a copy of it to the
defendant for reply; 2. The public hearing
must be scheduled within three weeks
period after the reply has been filed to
the court; 3. The court decision must be
announce no later than two weeks after
the final public hearing.

Article 226 the Consumer Protection Act —
fine with an amount from 5000 BGN up
to 25,000 BGN. The penalty is paid to the
state.

According to Article. 187 item 1 CPA.
When consider that a commercial
practice or action constitutes a violation
of acts listed in Article 186 (to which the
injunction procedure is applied), the court
may oblige the manufacturer, importer,
trader and supplier to announce publicly
the decision or part thereof and / or to
make a public corrective statement to
remove the effect of the infringement.
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Can an action for damages to be paid tothe - Yes
qualified entity or the public purse be
brought within the injunction procedure?

Can an action for damages or redress to be - Yes
paid to the consumers concerned be
brought within the injunction procedure?

Can individual consumers base their - Yes
individual claims for damages/remedies on
the injunctions order?

Can the qualified entity claim other - Yes
measures beyond the injunction, e.g.
evidence of compliance with the judgment?

Are the effects of individual injunctions -No
orders extended to the future

infringements and/or same or similar illegal
practices (of other traders)?

It is possible to join for examination in the
same proceedings the action for
injunction and the action for
compensation of collective interests of
consumers, or the representative action
under Article 189 CPA. Quite often courts
divide both actions in separate
proceedings.ml

It is possible to join for examination in the
same proceedings the action for
injunction and the representative action
under Article 189 CPA. Quite often courts
divide both actions in separate
proceedings.mz

The court decision on the collective action
for injunction has legal effect for
consumers who did not opt-out; those
who opt-out still can base their individual
claims for damages on the decision for
granting the collective action (Article 386
(1) CPC)

Article 187 p.3 the Consumer Protection
Act — the qualified entities may claim any
other measure suitable to cease and
desist the infringement

101 International Consulting / European Commission, 2011, Study on the application of Directive 2009/22/EC

on injunctions for the protection of consumers ’ interests, p.61

http://ec.europa.eu/consumers/enforcement/documents/study_on_injunctions_directive_final_report-
18 12 2011_en.pdf; see Ruling 31.10.2007 Civil Case N24275/2006 I". Sofia City Court.

102 Tnternational Consulting / European Commission, 2011, Study on the application of Directive 2009/22/EC

on injunctions for the protection of consumers ’ interests, p.61

http://ec.europa.eu/consumers/enforcement/documents/study_on_injunctions_directive_final_report-

18_12_2011_en.pdf
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B. Data tables

Number of B2C disputes

Please indicate how many B2C disputes have been decided in your country on the
basis of consumer law directives covered by this study (UCPD, UCTD, PID) as a
proportion of the total number of B2C disputes decided on the basis of other national
consumer legislation (based on statistics, or based on estimates by enforcement
authorities and other stakeholders, where this is not the available).

Table 3: B2C disputes decided on the basis of consumer law directives
covered by this study in comparison with total B2C disputes decided on the
basis of other legislation (most recent year for which data is available)

Year | Type of | Total Share of B2C disputes decided on basis of ... Comments
data

number
of B2C UCPD | UCTD | PID | other EU | national
disputes consumer consumer
(number protection legislation
of legislation not based
cases) (e.g. CRD, | on EU
SEIES directives
Directive,
sectoral
legislation)
2013 VAMOUS oo cases™ 8% 92% 0% 0% 0%
sources
2014 VAMOUS g ases 0% 100% 0% 0% 0%
sources
2015 VAMOUS o0 cases  15%  85% 0% 0% 0%
sources

Costs of obtaining redress for a hypothetical case of invoking unfairness of a standard
contract term

e Please estimate the costs, including time, for consumers in obtaining redress when
invoking the unfairness, and thereby the non-binding character of standard contract
terms in a contract they concluded. Please provide the estimate for the hypothetical
example below, focusing on costs (and needed time) of a lower court procedure and
the use of ADR or other relevant procedure (if applicable).®

103 The Annual Reports of the Commission for Consumer Protection for 2013, 2014 and 2015 -
https://kzp.bg/godishni-dokladi [last visited on July 8 2016] and information provided by interviewed
consumer organisation.

104 Only collective actions as no court statistic data available for individual B2C disputes.

105 For the hypothetical example it is assumed that both the provider and the consumer are located in your
country.

146


https://kzp.bg/godishni-dokladi

Study for the Fitness Check of EU consumer and marketing law

Table 4: Estimate of costs for consumers in obtaining redress when invoking
the unfairness of standard contract terms in a contract they concluded (for
the hypothetical example provided in the box below)

Redress Estimated Estimated Other Estimated Comments
mechanism court fees | lawyer’s fees | costs, if | time

(national (national any involved for
currency) currency) (GELE] consumer
currency) (hours)

Lower court 400 BGN 830-000 8GN 200220
procedure BGN

[approx. [approx. O Up to 10 hours

EUR 205] EUR 425-460] EUR 102-128]
ADR or other Up to 3-4
relevant Free of charge n/a n/a

hours

procedure

Hypothetical example: Terms which inappropriately exclude/limit consumers' rights to
compensation

A consumer went on a package holiday with a friend to Kenya for which they paid € 2000 per person. The
holiday was a disaster. The flight was delayed by 12 hours. The air conditioning in the hotel was not
working at all. The safari trip took place but not in the park they had been promised; on top of that, they
were transported there by bus instead of by plane. They complained to the tour operator and asked for
compensation amounting to a total of €5,000 (€4,000 for the cost of the package and €1,000 for lost time
and enjoyment). The tour operator agreed to compensate them €1,000 only, pointing to a provision in the
contract limiting the organiser's liability to 25% of the total cost of the holiday. When the consumer asked,
her local consumer association told her that terms which inappropriately limit the trader’s liability in case
of inadequate contractual performance are most probably unfair. The consumer decided to take the tour
operator to court to enforce her rights.

[Example adapted from http://europa.eu/youreurope/citizens/consumers/unfair-treatment/unfair-
contract-terms/index_en.htm]

e Please estimate how often court and ADR procedures are used in your country for
invoking the unfairness, and thereby the non-binding character of standard contract
terms (i.e. the number of cases per year)?

Such statistical data is not available. Court statistics do not have a separate category
‘consumer disputes’, but they are included under the broader category ‘civil law
disputes’.

108 For court expert.
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C. Interviews conducted and literature reviewed

Table 5: Interviews conducted for this study

Bulgarian Chamber of Commerce
and Industry

The Commission for Consumer
Protection

State Energy and Water
Regulatory Commission

The Ministry of Transport,
Information Technology and
Communication, The Directorate
General "Civil Aviation
Administration"

Executive Agency "Car
Administration"

Ministry of Economy
ECC Bulgaria

Federation of Consumers in
Bulgaria (FCB)

Bulgarian National Association
Active Consumers — BNAAC

Commission for the Regulation of
Communications

Commission for the Protection of
Competition

Bulgarian Industrial Association-
Union of the Bulgarian Business

Bulgarian Industrial Capital
Association

Business association

National consumer enforcement
authority

National regulatory authority

National regulatory authority

National regulatory authority

Ministry
European Consumer Centre

Consumer organisation

Consumer organisation

National regulatory authority

National enforcement authority

Business association

Business association

13.06.2016

20.06.2016/21.06.2016

16.06.2016

21.06.2016

29.06.2015

10.06.2016
14.06.2016

14.06.2016

13.06.2016

Interview invitation declined —
topics of the study are outside the
competence of the commission;
official statement sent (attached
to the report)

Interview invitation declined —
topics of the study are outside the
competence of the commission;

interview invitation declined due
to lack of enough
knowledge/information about the
consumer protection legislation in
Bulgaria and its enforcement in
practice

interview invitation declined due
to lack of enough information
about the consumer protection
legislation in Bulgaria and its
enforcement in practice
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Table 6: Literature reviewed for country report

Author/Source

BapagnHos, OrHaH
NlykaHos [Varadinov,
Ognyan Lukanov]

3naTKa
Cykapesal[Sukareva,
Zlatka]

Mapkos, MeTtoaun
[Markov, Metodi]

Mapkos, Metoamn
[Markov, Metodi]

Konesa, Pas [Koleva,
Raya]

Cronues, KpaceH
[Stoycheyv, Krasen].

Komucusa 3a 3awmTa Ha
notpebutenute
[Commission for
Consumer Protection]

Komucusa 3a 3awwmTa Ha
KOHKypeHLMATa
[Commission for
Protection of
Competition]

HauuoHaneH CbBeTt 3a
Camoperynauma

[The National Council for
Self-regulation]

DoHAaUMA NPUAOXKHN
nscnenBaHua u
KoMyHUKauum [Conducted
by the Applied Research
and Communications
Fund]

Pye, Steve and Audrey
Dobbins, et. al.

[Jecuncnasa PeceHko
[Dessislava Fessenko]

Maprapurtos, Aumuntbp
[Margaritov, Dimitar], the
Chairman of the
Commission for Consumer
Protection

2014

2015

2000

2007

2009

2005

2013
2014
2015

2011
2012
2013
2014
2015

2013
2014

2015

2015

2016

Title of publication

HenoanHu TbproBCKM NPaKTUKM B OTHOLLEHWATA Tbprosew, —
notpebuTten : aHaNM3 Ha rnaBa YeTsbpTa, pasgen IV o 3akoHa 3a
3awmTa Ha notpebutennte [Unfair Commercial Practices in
transactions between trader and consumer: Analysis of Chapter IV,
Section IV consumer Protection Act]

MoTtpebutencko npaso[Consumer Law]

PasBuTue Ha ypeabaTta Ha gorosopa npu obwm ycaosus
[Development of the legal framework of contract under general
terms]

KonekTMBHM UCKOBE 3a 3alunTa Ha noTpebutenute, cn. ,,06LecTso 1
npaso*, 2007/9 [Collective actions for consumer protection”, in
“Society and Law”, 2007/9]

,»,OCHOBHUTE NpaBa Ha NOTPebUTENUTE — TEOPETUYHU U
npakTMyeckn sbrnpocn”, cn. , Tbproscko npaso”, 2009/2 n 3 [“Rights
of consumers — theoretical and practical aspects”, in “Commercial
Law”, 2009/2,3]

MperoBopw 3a CKAOYBAHE HA AOrOBOP M NPeaaoroBOpHa
otroBopHocT [Negotiations for Formation of the Contract and Pre-
contractual Liability]

foanwHu goknagm [Annual Reports]

foanwHu goknagm [Annual Reports]

froguwHu goknaau [Annual Reports]

MNHoBauumTe B ManknTe U cpesHuUTe
npegnpuatma B bbarapua
[The Study on Innovations of SME in Bulgaria]

Energy poverty and vulnerable consumers in the energy sector
across the EU: analysis of policies and measures

Perynaumsa Ha TbproBuATa, He Camo Ha TbPrOBCKUTE BEPUTU
[Regulation of commerce, not only of retail chains] (Press release)

Fonsama areHuma 3a HegBMMKMMMU MMOTM 06BbP3Ba KNNEHTUTE CU C
KOMMCMOHHA 1 6e3 aa cKAlouM caenka ¢ Tax [Large real estate
agency bind customers with commission even without a deal with
them] (Interview)
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Bnagnmupos, Bnagm 2014
[VIadimirov, Vladi]

Knpunosa, EneHa 2015
[Kirilova, Elena]

Georgieva, Mara 2016
[Feopruesa, Mapa]

CnupaT oT npoaakb6a danumem eko M 6O NPOAYKTU U MaMeLLU HU
XpaHutenHu gobasku [Cessation of selling fake green and organic
products and deceiving supplements] (Press release)

Bce noseye 6barapu nasapysat oHnanH [More and more Bulgarians
are shopping online]

OHNalH NasapyBaHeTo pacte, HO GU3NYECKUTE MArasmHU He
nsyessaT [Online shopping is growing, but physical stores do not
disappear]
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1. Study to support the Fitness Check of EU Consumer law -
Country report CROATIA

1.1. Unfair commercial practices and marketing

1.1.1. Effectiveness of the UCPD in establishing a high level of consumer protection

What is the effectiveness of the UCPD (i.e. the national laws transposing it) in terms
of:

e The overall effectiveness of the principle-based approach under this Directive;

According to the consumer associations and the ECC the principle-based approach
under the UPCD has proven to be effective.

In the opinion of the relevant ministry overall, the UCPD has been efficient in
regulating unfair commercial practices of traders towards consumers. Nevertheless,
the relevant ministry has pointed out that the somewhat general approach of the
UCPD is not successful in covering all cases of unfair commercial practice (see infra).

Also, in the legal literature it was emphasized that although the introduction of a
general clause provided in Art 5 (2) of the UCPD was aimed at ensuring a high level of
harmonization of the national clauses on unfair commercial practices, it cannot be
considered to be effective. Namely, the application of the UCPD has shown that the
use of the general clause which is open to different interpretations, may be
problematic. Its application is very limited due to the fact that in an overwhelming
number of cases the unfair commercial practice is recognized and determined under
the black list of unfair commercial practices or the special clauses regarding
misleading or aggressive commercial practice under Art 5 (4) of the UCPD.!

e The practical benefits for consumers of the black list of unfair commercial practices
annexed to this Directive, in particular its application in practical cases;

Consumer Associations and the ECC consider the black list of the unfair commercial
practices as the most significant benefit of the UCPD.

As the practical experience of the consumer association shows, if Croatian judges are
involved in resolution of B2C disputes, they are often reluctant to decide on the
unfairness of the commercial practice if the practice at hand is not included in the
black list.

As emphasized by the consumer associations and the ECC, the list covers a wide range
of most common situations which are treated as unfair commercial practices. Since
the situations are defined as unfair, there is no need for the consumer (or the
consumer’s representative at court) to demonstrate the consequences, but only the
existence of the situations listed in the Annex I (and transposed in the Croatian
Consumer Act (Official Gazette 41/14, 110/15)), in order for the practice of the trader
to be considered unfair.

The black list also enables traders to be more aware of the practices which are unfair.
In practice, this has resulted in a decreasing number of unfair practices in Croatia.

Due to the unambiguous wording of the black list the consumers are able to detect
unfair commercial practice and therefore, they are more likely to report them. Overall,
the black list contributes to the better functioning of the market.

! Zlatovié, Dragan, Nepostene poslovne prakse u hrvatskom, bosansko-hercegovaékom i slovenskom pravu,
Glasnik prava, 5(2014)2, p. 12-29, pp.17) (hereinafter: Zlatovi¢ (2014)).
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At the same time, there are views expressed in the legal literature that, the fact that
in keeping with the UCPD, the Croatian legislator has implemented Annex I of the
UCPD and provided for two black lists of unfair commercial practices - the black list of
aggressive commercial practices (Art 38 of the Consumer protection Act) and the
black list of misleading commercial practices (Art 35 of the Consumer Protection Act),
does not provide practical benefits for consumers. According to some legal theorists,
the black list contains too many practices which do not necessarily influence consumer
choices, the terms of the black list are not defined in a clear and understandable
manner and the black list is static and cannot be considered as exhaustive of all unfair
commercial practices which occur at the Market.?

e The practical benefits for consumers arising from the Member States' use of the
minimum harmonisation clauses for financial services and immovable property;

One important example suggests that there have been limited practical benefits. In
Croatia, cases have been reported to the Croatian State Prosecutor's Office for the
Suppression of Organized Crime and Corruption (USKOK). These involve property
developers engaged in misleading advertising by making various misrepresentations
about the characteristics of a property and in particular omitting to disclose that
properties sold would continue to be subject to prior mortgages for present and future
bank loans contracted for by the developers. After the bankruptcy of the developers,
this led to attempts to evict homeowners who bought their property from the
developers (and paid for it) (the attempted evictions were by the banks with which the
developers had obtained the loans from). For now, individual civil proceedings are
pending. At the same time, there was no reaction from the Croatian State Prosecutor's
Office for the Suppression of Organized Crime and Corruption or other authorities. This
is the only example reported in relation to practices at the immovable property market
in Croatia. The stakeholders are not familiar with any other Croatian examples of
situations where national rules beyond the minimum harmonisation clause for
immovable property have or would have made a difference.?

e The effectiveness and practical benefits for consumers of the application of
Directive's rules in tackling misleading environmental claims / in addressing
misleading practices in the energy market; [Key aspects to consider are: To what
extent has the UCPD been applied in the context of environmental claims/in the
energy market? How effective was it? What are the problems, if any?]

In Croatia, there have been practical benefits for consumers in the application of the
UCPD'’s rules in tackling misleading environmental claims.

For example, prior to its transposition in the Consumer Protection Act, food
producers/traders used the terms ‘healthy’, ‘natural’, ‘homemade’ and ‘eco’ in order to
mislead consumers and justify higher prices for the products. There were cases of
‘natural’ fruit juices which did not contain fruit and ‘homemade’ or ‘eco’ products which
were misrepresented as ecologically grown products, although they were grown in
accordance with conventional farming practices which also include the use of
pesticides. These cases of misleading practices have been addressed under the
Consumer Protection Act which gives consumers the right to submit written complaints
(Art 10 of the Consumer Protection Act) and instigate procedures before the Market
Inspectorate at the Ministry of Economy.

Also, in the Croatian energy market recently there has been an initiative to install
heating cost dividers in households which are users of the district heating system. The
installation of heating cost dividers to all radiators in house should ensure that every

2 Zlatovi¢ (2014), p. 16.

3 This can be supported also by the responsible ministry’s comparison of the market performance indicator
(MPI) for 2013, according to which MPI for immovable property market at EU level was 70.6 (a rise of
1.2), the MPI for immovable property market in Croatia was 61.1 (9.6 under the EU average -28)
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household pays for heat energy consumption based on individual counting system.
First steps have been made, but as reported by consumer associations, there were
misleading environmental claims on the side of the traders. Namely, traders have
made claims that installation of heating cost dividers is obligatory, that they are
energy efficient and that in saving energy, they also save money. Firstly, their claims
were not supported by scientific evidence. Secondly, consumers were not given
sufficient information in an accurate and unambiguous manner, on how the heating
cost dividers actually work and what their costs and benefits are. In fact it turned out
that households which installed heating cost dividers had higher bills at the end of the
month than the ones which did not install them. Thus, a question was referred to the
Commission regarding the claim as to the obligatory nature of the installation of the
heating cost dividers. The initiative was suspended and before additional steps could
be taken, a Working group at the Ministry of Economy should provide a detailed
analysis of all of the aspects of installation of heating cost dividers in households in
Croatia.

e The practical benefits for consumers of the "average consumer" as the reference
point for assessing whether a commercial practice is likely to materially distort
economic behaviour; [Key aspects to consider are: How does the concept of
"average consumer"” work in practice? Is the concept applied in your country
rigidly?]

The consumer association explained their understanding of the concept of an ‘average

consumer’ as an indicator of the level of understanding of:

e Fundamental consumer rights in national law and EU documents (regulations,
directives);

e Fundamental principles of EU consumer policy;

e Knowledge of the reclamation procedure as a reflection of the financial literacy,
legal literacy, literacy in the sector of electronic communications, and literacy in
the sector of energy and other sectors.

According to the consumer associations and the ECC, in cases of national extra-judicial
resolution of consumer disputes, the issue of the concept of an ‘average consumer’
has been invoked rarely.

The only situation where it was necessary to assess whether certain consumers should
be considered as ‘average consumers’ was during a dispute which originated from a
cross-border internet purchase of the products, where the price was wrongly indicated
due to a system error on the webpage. Due to the system error, the indicated prices
were much lower than the actual ones. Before the error was removed, a large number
of consumers ordered the products at the lower prices indicated on the webpage. The
trader, however, refused to fulfil the contract claiming that the ‘average consumer’ of
the products placed on that particular webpage was aware/should have been aware,
that the lower prices were the result of a system error because he/she should have
known that these particular products could not be sold at such low prices. A key
debate here was whether the concept of ‘average consumer’ should be assessed
generally or in relation to a particular situation (e.g. should the concept of the
‘average consumer’ be understood in terms of a consumer who buys products online
or a consumer who purchases that particular brand of products). This shows that the
concept of an ‘average consumer’ may be confusing and difficult to define in practice
and may vary depending of the legislation in the Member State of the trader’s
residence.

According to the legal literature, since the concept of an ‘average consumer’ is not
legally defined, it provides for the possibility of different understandings and
interpretations in legal systems of Member States. In Croatia it is for the courts to
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establish how the concept of an ‘average consumer’ should be applied.* For now, there
are no available court decisions regarding the matter.

e The practical benefits for consumers of the specific protection of "vulnerable
consumers" introduced by the directive; [Key aspects to consider are: Have
enforcement authorities/courts in your country recognised new categories of
vulnerable consumers not listed in the UCPD (such as poor/indebted)?]

According to a consumer association, the concept of a ‘vulnerable consumer’ is an
indicator of real level and efficiency of consumer protection at the Market. The fact
that ‘vulnerable consumers’ are recognised as a separate category which needs special
protection points to both strengths and weaknesses of EU consumer law. The
weakness is reflected in the acknowledgment that consumer law does not afford
sufficient protection to all categories of consumers. At the same time, the strength is
visible in providing additional level of protection to those categories of consumers
which cannot be adequately protected under ‘basic’ provisions of consumer law by
ensuring a special treatment for vulnerable consumers.

In Croatia, there are still a large number of consumer complaints and at the same
time, a lack of court legislation in the field of consumer protection.

The concept of ‘vulnerable consumers’ has been introduced in Art 32(2) of the
Consumer Protection Act. In Croatia, enforcement authorities have recognised that the
concept of ‘vulnerable consumers’ relates also to elderly consumers who are also very
often both poor and indebted (due to the economic crisis).

The relevant ministry underlines that in Croatia a (free) legal aid system was
established (Legal Aid Act (Official Gazette 1143/13) in order to provide legal advice,
assistance and representation before court to socially and economically endangered
categories of citizens (including ‘vulnerable’ consumers). In granting legal aid to
citizens, the administrative bodies take into account the means test in order to check
if citizens are financially eligible. Also, special regard is given to the inquiry as to
whether the citizens are owners of immovable property and therefore whether the
court proceedings would threaten their livelihoods. In this sense, it can be argued that
the authorities have recognised the need to protect new categories of consumers
(poor, indebted).

e How and which self-and co-regulation actions in EU countries or at EU level have
been effective in addressing unfair commercial practices. [Key aspects to consider
are: To what extent do self/co-regulation actions work in practice, are they useful
according to stakeholders?]

As was pointed out both by the stakeholders and the legal literature,® incentives for
the self-regulation actions provided for by the UCPD, have had only limited effect both
at the national and EU level. Codes of conduct are still the most widely introduced
self-regulation mechanisms. In this context, they may be considered as the most
effective mechanisms for addressing unfair commercial practice.

In Croatia, rules of customary practice for traders (‘uzance’) were first introduced by
the Croatian Chamber of Economy in 1995. They may be considered as predecessors
of the Code of conduct, and they were the basis for the promotion of contractual
fairness and good practice of traders in Croatia. In this sense, it may be argued that
Croatian traders have experience with self-regulation mechanisms. However, this does
not mean that their practice and behaviour is always in accordance with the promoted
fairness and good practice. Nevertheless, there is awareness that adhering to rules of
Code of conduct contributes to high standards in their business activity.

4 Zlatovi¢ (2014), p. 28.

5 Pavillon, C.M.D.S., The interplay between the unfair commercial practices directive and codes of conduct,
Erasmus Law Review, 5(2012)4, p. 267-288. (hereinafter: Pavillon (2012))
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The rules of Code of conduct of the Croatian Chamber of Economy were introduced in
2005 (Kodeks etike u poslovanju (Official Gazette 71/05)). There are currently 1015
traders who are signatories to the Code of conduct of the Croatian Chamber of
Economy.® Although this may not seem a particularly large number of signatories in
comparison to the total number of traders in Croatia, still it should not be disregarded
that there are also traders who adhere to these rules in practice even though they are
not signatories of the Code.

According to a business association, the use of the Code of conduct in practice has
proven to be effective in addressing unfair commercial practices. Namely, in case of
breaches of the rules of the Code of conduct, alternative dispute resolution is practised
at the Court of Honour of the Croatian Chamber of Economy. Until now, most of these
disputes were initiated by consumers and concerned breaches of provisions of the
Consumer Protection Act, including provisions regarding unfair commercial practice, as
well as practices contrary to the principle of conscientiousness and honesty (nacelo
savjesnosti i postenja).

An initiative for the introduction of the similar Code of conduct of the Croatian
Chamber of Trade and Crafts, dates back to 2002. For now, there is only a draft of the
Code of conduct. From the experience of the Chamber of Trade and Crafts,
introduction of a self-regulation mechanism, such as a Code of conduct, would be
especially beneficial for traders and craftsmen who are members of the Chamber, for
example dry cleaning services, hair-dressers, manufacturers of furniture etc. In their
business they could benefit from the detailed regulation of their general T&Cs,
complemented by a certificate of trade and craft quality and a guide for consumers,
which would all be available for the traders and craftsmen who would adhere to the
Code of conduct.

However, according to the regulatory authority, self-regulation (and to an extent, co-
regulation) have not been effective enough in certain sectors. In its opinion, the
pressure of obtaining good business results, often overcomes the traders wish to “play
by the book”. Nevertheless, the best results are obtained if the detected problem is
regulated based on the previous discussion and agreement among traders and the
regulator of the specific sector. This conclusion confirms that introduction of the rules
which are usually provided in the Codes of conduct are still considered as the most
acceptable self-regulation action in Croatia.

Also, in 2014 the Ministry of Economy has initiated the introduction of ‘trustmarks’ for
Croatian online stores as a measure for ensuring transparency in their transactions
and enhancing the level of consumers’ trust. The online traders would be subjected to
certain requirements in order to obtain the ‘trustmark’.

e In a forward looking perspective: Is there a need to extend or modify the black list
of the UCPD? If so, please indicate the practice(s) to be added to the list. Should
there be a mechanism for subsequent inclusion of new practices into the UCPD
black list to respond to new developments?

According to the consumer associations and the ECC, the current list is extensive
enough to encompass situations which most often occur in practice.

As for the mechanism for subsequent inclusion of new practices into the UCPD black
list, consumer associations and the ECC would be in favour of this, due to the fast
development of online purchasing, where new problems (which cannot be predicted at
this stage) might occur.

The relevant ministry is also of the opinion that the black list should be extended.
Namely, the availability of new products and services should be taken into account,
especially in terms of the developments of the digital market.

6 Information available at the official website of the Ministry of Economy, http://www.mingo.hr/, 30 July
2016.
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e Are there other measures that could improve the effectiveness of the UCPD in
establishing a high level of consumer protection in your country? Are there best
practices or lessons learnt in your country that could be relevant for other EU
countries?

One of the measures suggested by the consumer associations and the ECC that would
be adequate for improving the effectiveness of the UCPD, would be the organization of
educational campaigns and raising awareness of consumers as well as traders about
unfair commercial practices. Such a campaign has already been initiated in Croatia in
2009 during the process of transposition of EU Directives in Croatian legislation. A mini
guide was published for the business community (the traders) in the framework of the
‘BIZ impact project’ (EU CARDS project) in order to raise awareness in regard to the
changes in the national legislation concerning consumer protection, including unfair
commercial practices.

The experience of the consumer associations shows that although there is a legislative
framework provided through the transposition of the UCPD in the Croatian Consumer
Protection Act, compliance of traders with the requirements of the Act regarding unfair
commercial practice cannot be adequately ensured in practice, until the enforcement
mechanisms become effective in sanctioning traders. Enforcement mechanisms put in
place by the Ministry of Economy include supervision of compliance with the Act
through the competent inspectors of the Ministry of Economy. However, the situation
in which lodging of a complaint to the trader constitutes a first step and only after the
trader’s (negative) response the consumer is entitled to initiate a procedure through
the Market Inspectorate, the traders are left with sufficient time to remove the
evidence of their unfair commercial practice in the meantime. Also, consumer
associations consider that the procedure before the Market Inspectorate at the
Ministry of Economy, is long, overly expensive and complicated, and creates a general
impression that the Market Inspectorate protects traders more than it protects
consumers. Until now, consumer associations have recorded only a single situation in
which the Inspectorate published the results of analysis of fuel sold by a trader
(Crodux) at Croatian market. The analysis showed that the fuel was not of the quality
which was indicated

In Croatia, alternative dispute resolution mechanisms in consumer disputes also
cannot be deemed as effective. As these are voluntary procedures, the authority
conducting the procedure is not entitled to request the traders to stop their practice or
impose sanctions on them for not complying with the request. For example in its
decision the Court of Honour of the Croatian Chamber of Economy is only entitled to
determine the responsibility of the trader for the unfair commercial practice and issue
a warning (Art 36 of the Ordinance on the Court of Honour at the Croatian Chamber of
Economy (Official Gazette 66/06, 114/06, 129/07, 8/08-consolidated text, 74/15).

Consequently, consumer associations would be in favour of introducing lists (“black
lists”) of those traders whose commercial practices constitute unfair commercial
practice as a mechanism of warning for consumers.

1.1.2. Effectiveness of the PID in establishing a high level of consumer protection

What is the effectiveness of the PID (i.e. the national laws transposing it) in terms of:

e Whether and to what extent consumers are effectively informed about the unit
selling price;

Consumer associations and the ECC are of the opinion that consumers are effectively

informed of the unit selling price. However, there are still a large number of

complaints from consumers to competent bodies regarding the issue, which is a clear

indicator that there is still a lot of work to be done in order to make even more traders

act in compliance with the national law transposing the PID.
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Most of the problems are detected in regard to in-store shopping where the traders
use small letters to indicate the unit selling price, which is therefore not easily
readable. As a consequence, there are misunderstandings on the side of the
consumers, which result in disputes with the traders (and sometimes even
altercations).

According to the relevant ministry, some of the traders have indicated unit selling
prices in 100 g instead of 1 kg. The question is whether this can be regarded as a
misleading practice, since the consumers could be under a false impression that the
price might be lower than it actually is.

On the other hand, a business association considers that consumers are effectively
informed about the unit selling price since in Croatia there is an Ordinance on
indication of wholesale price and the unit selling price (Pravilnik o nacinu isticanju
maloprodajne cijene i cijene za jedinicu mjere proizvoda iusluga (Official Gazette
66/14)) which prescribes the conditions of price indication in a clear and
understandable manner. But, since the Ordinance has been introduced in May 2014 it
should be noted that for now it is not possible to conclude on its effect in informing
consumers of the unit selling price.

e Where a recognised measurement unit for a product's performance exists and is
displayed to consumers (e.g. number of washloads for detergents), should the "unit
price" for such product be indicated per such "performance" measurement units
rather than per 1 kg or 1 litre?

From the perspective of the consumer associations and the ECC indicating the ‘unit
price’ per ‘performance’ measurement units rather than per 1 kg or 1 litre for certain
types of products might be a more accurate indicator when it comes to consumption
recommended by the manufacturers of such products. However, indicating the exact
weight or quantity of the product is still more transparent, because it is easily
comparable with other similar products. Namely, different manufacturers might charge
differently for the same quantity, or some might even charge more money for less
quantity (putting less quantity of product within a unit price in order to increase the
number of units per product).

At the same time, according to a business association, traders as members of the
business association at hand have suggested that the price should be indicated both
per 1 kg or 1 litre and per ‘performance’ measurement units. The relevant ministry is
of the opinion that the price on detergents should be indicated per 1 kg or 1 litre but
that indication of the price per ‘performance’ measurement units would be welcome as
additional information for consumers.

e The effects of the regulatory choices/derogations allowed by the Directive and
applied by Member States. [Key aspects to consider are: Is the derogation
relevant? Do companies make use of it? Are there consumer complaints because of
this? If so, approximately how many per year?]

In Croatia, if the trader’s sales area is less than 50 square meters, the trader is not
obligated to indicate the unit selling price. Since the introduction of this measure in
2010, there were no consumer complaints regarding the issue.
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1.1.3. Effectiveness of the MCAD in providing protection for businesses

What is the effectiveness of the MCAD (i.e. the national laws transposing it) in terms
of:

e The scope of protection under the Directive, in particular whether the scope limited
to the notion of 'advertising' provides effective protection for businesses;

With the introduction of the Unpermitted Advertising Act (Zakon o nedopustenom
oglasavanju) (Official Gazette 43/09)) in 2009, Croatia has successfully transposed
the MCAD into Croatian legislation. The aim of the Act was to protect businesses from
misleading advertising and the negative consequences of misleading advertising as
well as to provide the conditions for the use of comparative advertising.

According to the business association the MCAD provides effective protection for
businesses.

However, a problem revealed in a recent case of a dispute between RWE Energy and
HEP regarding distribution of electrical energy in Croatia should not be disregarded.
This problem illustrates the limitations of the scope of the MCAD to the notion of
'advertising' in regard to effective protection for businesses.

Namely, according to RWE Energy advertisements in media by HEP warned citizens of
unfair and misleading practices of certain traders (without indicating who these
traders are) in the distribution of electrical energy. This constitutes abuse of a
dominant market position (Art 13 of the Competition Act) as well as an unfair
commercial practice (Art 64 of the Trade Act and Art 30 of the Consumer Protection
Act) and misleading advertising (Art 4 of the Unpermitted Advertising Act). It is
problematic to delineate the scope of practices in this case, or similar cases which
harm trader' interests from the ones which harm consumers’ interests. Namely, it
should be taken into account that in some cases misleading advertising also harms
consumers’ interests, even if only indirectly. However, while it is necessary to seek
protection of trader’s interests against unfair practice under several acts, since the
MCAD is limited only to misleading advertising, the UCPD provides for protection of
consumers against all unfair commercial practices that harm the consumers' economic
interests. At the same time, the rules on misleading advertising in the MCAD mix up
the protection of B2C and B2B relations, which makes it more difficult to limit the
protection which is sought under the MCAD only to traders’ interests. This dispute has
revealed overlaps and inadequacies which do not help in protecting consumers. So, it
seems that instead of protecting traders and indirectly also consumers, the limited
scope of the MCAD decreases the legal certainty and protection provided to both
consumers and traders.

e The overall effectiveness of the principle-based approach to misleading advertising
under this Directive;

According to the relevant ministry, in Croatia so far there were no (national) court
proceedings initiated at the commercial court regarding misleading advertising. Also,
there is no additional national horizontal legislation which regulates advertising as a
special category in Croatia.

Still, it has to be mentioned that the principle based approach to misleading
advertising may prove to be challenging for courts, due to the fact that the general
clause is open to different interpretations on a case-to case basis. The weakness of the
principle-based approach is mainly connected to the general criteria for assessment if
practice is misleading. Different interpretation of the practice under the criteria
provided in Art 3 of the MCAD might lead to different court practice which could result
in legal uncertainty for businesses.
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e The effects of the minimum harmonisation provisions on misleading advertising;
[Key aspects to consider are: Which national rules that go beyond the MCDA, if
any, have been providing a higher level of protection? If so, how? Are there other
rules protecting B2B transactions applied by Member States (e.g. through
extending the UCPD)?]

The Croatian Unpermitted Advertising Act introduced a wide definition of the concept
of ‘trader’, similar to the definition incorporated in the Consumer Protection Act, in
order to include persons and entities from the so-called ‘grey areas of the economy’
and advertising agencies acting in the name and on behalf of a trader.”’

Additionally, in accordance with the provision of Art 5(2) of the MCAD, a system of
collective protection of traders was introduced in the Unpermitted Advertising Act,
meaning that certain organizations (such as the Croatian Chamber of Economy, the
Croatian Chamber of Trades and Crafts, the Croatian Banking Association, the
Croatian Employers’ Association and the Croatian Insurance Bureau) are ex officio
entitled to initiate proceedings before the Commercial court against any suspicious
advertising. An important feature of this system is the fact that persons or
organisations regarded under national law as having a legitimate interest in combating
misleading advertising or regulating comparative advertising, may initiate legal
proceedings against misleading advertising; and that a judgment rendered in these
proceedings has an erga omnes effect, due to which the advertiser is obligated to
refrain from such a practice in regard to all businesses (traders). This system
constitutes an effective mechanism which provides protection of all businesses against
misleading advertising of the advertiser.

In Croatia, there are no rules that go beyond the MCAD. Still, the following recent
example from February 2016 shows that there is a greater level of awareness in
determining if advertising is misleading and may be considered as unfair commercial
practice in Croatia.

HAK (Croatian Autoclub) has informed the public about advertising of the product
Magnufuel, as a product recommended by Croatian Autoclub for use to drivers as a
product which lowers fuel consumption. According to the Croatian Autoclub, such
advertising is regarded as misleading advertising and it violates both provisions of the
Unpermitted Advertising Act as well as the provisions on unfair commercial practices
of the Consumer Protection Act.

e The effects of the full harmonisation provisions on comparative advertising;

Assuming that full harmonization ensures a more unified and at the same time a more
restrictive approach of national legislators in Member States towards regulating
comparative advertising, it can be presumed that it also contributes to more credibility
of such advertising. Namely, only if there are strict rules on comparative advertising,
there is also a higher probability that claims made by traders convey useful
information. Only such comparative advertising is capable of increasing competition
among traders and at the same time protecting consumers, which was the aim of the
EU legislation in the field.

Whether the comparative advertising rules provide an effective legal framework for
modern types of marketing where a competitor or a product offered by a competitor
can be identified;

The comparative advertising rules should be further clarified in order to provide an
effective legal framework for modern types of marketing.

7 Zlatovié, Dragan, Grupna tuzba zbog nedopustenog ogladavanja kao modalitet kolektivne zastite trgovaca,
Hrvatska pravna revija, (2009), p. 42-46, pp. 44). (hereinafter: Zlatovi¢ (2009))
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e Whether the current rules on enforcement set in the MCAD provide an effective
enforcement framework, especially in the context of cross-border transactions.

In a dispute between Kraft Foods and Kras the High Commercial Court in Zagreb in its
judgment from 2013 found that due to the use of the colour lilac which is
characteristic for the Kraft brand Milka by Kras for their brand of sugar-free candy for
diabetics, there was misleading advertising as well as unpermitted use of a trademark
by Kras. In this sense, both consumers and traders were protected from unpermitted
advertising in national and cross-border transactions. However, this is the only
available case on misleading practice in Croatia.

Generally, in Croatia there is a lack of practice in regard to collective proceedings,
including collective protection of traders against misleading advertising, so the
enforcement framework cannot be considered as particularly effective.

Especially in the context of cross-border transactions the existing enforcement
mechanisms cannot be considered as providing an effective enforcement framework.
This can be attributed to the fact that collective redress mechanisms are still not
adequately developed in Member States.

e Are there measures that could improve the effectiveness of the MCAD in providing
protection for businesses (see also 1.1.6 below)? Are there best practices or lessons
learnt in your country that could be relevant for other EU countries?

One of the measures which could provide effectiveness would be a black list of
misleading marketing practices. Even at the moment some of the practices included in
the Annex I of the UCPD (point 13 and 17) can be considered as examples of
prohibitions which protect traders.

Also, measures should be taken to improve effectiveness of cross-border enforcement
by strengthening cooperation among competent authorities of Member States.

1.1.4. Effectiveness of current rules in eliminating obstacles to the Internal Market

What is the effectiveness of the UCPD (i.e. the national laws transposing it) in
eliminating obstacles to the Internal Market in terms of:

e Whether the application of the principle-based approach under this Directive in
different Member States shows disparities in the understanding of its principles and,
if so, whether these disparities have an impact on cross-border trade;

According to a business association, the only problem which Croatian consumers face
in cross-border trade concerns non-delivery of goods to Croatia. Also, in cases in
which goods are delivered to Croatia, the prices for delivery are much higher in
comparison to delivery to other Member States.

Due to the fact that the principle-based approach under the UCPD allows different
interpretation of its principles in Member States, different understanding and the
application of the principles should be expected. But, as Croatian legal literature has
emphasized, most of the cases of unfair commercial practice are detected under the
black list, which provides for uniform application of the UCPD in practice. In this sense,
the disparities should not have a great impact on cross-border trade.

e The effects of the uniform black list of unfair commercial practices annexed to this
directive on the free movement of goods and services;

Although the inconsistencies in the transposition, interpretation and application of
prohibitions of unfair commercial practices prescribed in Annex I of the UCPD in
Member States cannot be disregarded, still based on the information provided by the
stakeholders, it is possible to conclude that the black list has had a positive effect on
the free movement of goods and services.
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e Whether the minimum harmonisation derogation under this directive allowing
national rules on financial services and immovable property represents a barrier to
cross-border trade. [Do the national differences play a role in a business
perspective? Have they caused problems?]

Relevant stakeholders in Croatia are not aware whether the minimum harmonisation
derogation under this directive allowing national rules on financial services and
immovable property represents a barrier to cross-border trade.

What is the effectiveness of the MCAD (i.e. the national laws transposing it) in
eliminating obstacles to the Internal Market in terms of:

e Whether the application of the principle-based approach under this Directive in
different Member States shows disparities in the understanding of its principles and,
if so, whether these disparities have an impact on cross-border trade;

Based on the available evidence and the interviews conducted for this report it is
concluded that the principle-based approach under the MCAD shows disparities in the
understanding of what misleading advertising is in different Member States, and it has
a negative impact on cross-border trade.

e Whether the minimum harmonisation character of provisions on misleading
advertising represents a barrier to cross-border trade;

According to the opinion of the stakeholders the minimum harmonisation character of
provisions does not represent a barrier to cross-border trade.

e Whether the fully harmonised provisions on comparative advertising provide an
appropriate legal framework in cross-border trade for advertising where a
competitor or a product offered by a competitor can be identified;

The relevant stakeholders did not respond to the question.

e Whether the lack of cross-border enforcement mechanism in B2B relations
constitutes a barrier to cross-border trade;

Business association assesses that the lack of enforcement mechanisms regarding
disputes in B2B relations constitutes a barrier to cross-border trade. Mechanisms
should be introduced in a form of institutionalized cooperation of public authorities in
the interpretation of the legislation transposing the MCAD, detecting and informing of
new practices under MCAD, and assisting in disputes in B2B relations regarding the
MCAD.

1.1.5. Interplay amongst UCPD information requirements according to Article 7(4)
with the information requirements in the horizontal consumer law instruments

Regarding the information requirements according to Article 7(4) UCPD ("invitation to
purchase") in the advertising stage, please analyse:

e The level of awareness of traders as regards information requirements at the
advertising stage, as in particular demonstrated by their practical application; [Key
aspects to consider are: How are these rules applied in practice? To what extent do
traders implement these rules? Are these information requirements under the UCPD
useful in view of the more comprehensive pre-contractual information requirements
of the CRD?]

The consumer associations and the ECC consider the level of awareness of traders to
be high, as regards information requirements at the advertising stage, especially if
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larger traders (companies) are taken into account. However, in their experience, SMEs
have also made substantial progress with their level of awareness in this field.

In practice, when advertising a certain product, traders usually indicate all the
relevant information required in Art 7(4), if that is possible taking into consideration
the nature of the product and the advertising itself. However, most problems occur
with the indication of (all) expenses that the consumer might have, since consumer
associations and the ECC have often encountered with the practice of some traders to
leave out some of the expenses that are subsequently charged to consumers.

Taking into consideration the difference in means used for providing information from
the Art 7(4) to consumers, the information is useful. The information should not be
too comprehensive because the consumers might be overwhelmed with too much
information thereby missing the most important ones. Naturally, it can hardly be
compared to the extensive information requirements provided in the CRD, due to the
different medium through which the contract is concluded in the first place.

The only provision mentioned by consumer associations and the ECC which might be
added to the Art 7(4) could be the existence of the legal guarantee as well as
manufacturer’'s warranty (if the latter exists).

According to a business association, although there is no separate regulation on
advertising in Croatia, there are self-regulation mechanisms in the field (Codes of
conduct) as well as activities conducted by the sector-specific advertising associations
which provide for high ethical standards in advertising. Also, there are special courts
of honour which contribute to maintaining high standards.

The relevant ministry assesses that transactions of most of the traders comply with
the legislative framework, but that difficulties in meeting the standards still exist in
certain sectors, such as electronic communications (price indication) and distance
selling over the internet.

In practice, when invitation to purchase is made to consumers (depending on the
means and manner of communication) the traders inform consumers in accordance
with the relevant provisions of the law.

According to the relevant ministry, since pre-contractual information requirements are
regulated in detail in the CRD, information requirements under Art 7 (4) of the UCPD
cannot be considered as useful. It would be more meaningful to apply the provisions
of the CRD.

e Is there any overlap with the provisions of the Services Directive and the E-
commerce Directive that apply to advertising? If so, are there any costs arising for
public authorities and/or businesses due to this multiplicity of information
obligations?

According to the relevant ministry, there is overlap of the provision of Art 7 of the

UCPD with the provision of Art 6 of the Electronic Commerce Act (which transposed

provisions of the E-commerce Directive (EU/2000/31)). However, this overlap cannot

be considered as potentially problematic and there are no additional costs arising for
public authority and/or business.

1.1.6. Relevance for business-to-business transactions

Regarding the area of unfair commercial practices/marketing, please analyse:

e Whether an extension of the Unfair Commercial Practices Directive to B2B
transactions or a revision/extension of the Misleading and Comparative Advertising
Directive would bring benefits for cross-border trade;

The relevant ministry is of the opinion that since in Croatia there is no legislative
framework which regulates unfair commercial practices in B2B transactions an
extension of the UCPD would be beneficial. At the same time, there should be no
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extension of the MCAD. Instead, the UCPD should cover B2B and B2C transactions.
Also, members of the business community in Croatia (especially manufacturers)
consider the introduction of legislation which would regulate unfair commercial
practice in B2B transactions as crucial. In their opinion there is no system of
surveillance or regulation of competition at the market. Such a system would mean
that it would not be possible for the trader to impose its own costs or risks on the
other trader nor would it be permitted to unilaterally cancel the contract or threaten to
cancel the contract, which is the case at the moment in Croatia.

e Whether it is appropriate to keep separate legal regimes for B2B and B2C
transactions in the area of commercial practices and to what extent both regimes
could be aligned;

According to a business association it is not appropriate to keep separate legal
regimes for B2B and B2C transactions. Namely, in their experience SMEs and micro
enterprises often find themselves in situations in which their position is equal to the
position of consumer in B2C transactions and therefore they expect the same level of
protection.

According to the relevant ministry legal regimes for B2B and B2C transactions in the
area of commercial practices could and should be aligned.

e The appropriate scope of the protection in B2B transactions - whether the
protection should cover only the pre-contractual stage (i.e. misleading or
aggressive marketing) or should also cover unfair commercial practices during and
after the transaction;

The relevant ministry assesses that it would be appropriate to extend the scope of the
protection in B2B transactions to cover also unfair commercial practices during and
after the transaction.

As to whether there is a need to have a black-list of practices in the business-to-
business marketing area, in the opinion of the relevant ministry there is indeed such a
need.

e What should be the enforcement cooperation mechanism in the business-to-
business marketing area;

Although the relevant ministry supports the idea of an enforcement cooperation
mechanism in the business-to-business marketing area, there are no suggestions on
what that mechanism should be.

e Whether there is a need to develop contractual consequences linked to the
breaches of the Misleading and Comparative Advertising Directive;

According to the relevant ministry, there is no need to develop contractual
consequences linked to the breaches of the MCAD. Namely, the Obligations Act
provides for a possibility of including provisions on the contractual consequences (i.e.
compensation) in the contract.

e Whether there is a need to adapt the rules on comparative advertising of the
current Misleading and Comparative Advertising Directive.

The relevant ministry assesses that there is a need to adapt the rules on comparative
advertising of the current MCAD.
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1.1.7. Relevance of contractual consequences of unfair commercial practices

Please analyse whether there are in your country:

e Any national law provisions providing contractual consequences in case of breaches
to the Unfair Commercial Practices Directive or national provisions on the avoidance
of the contract e.g. in cases of usury or other immoral behaviour;

Consumer associations and the ECC are not aware of any corresponding national
provisions providing contractual consequences in case of breaches to the UCPD or
national provisions on the avoidance of the contract.

In Croatia, if breaches to the UCPD have caused damage, the damaged party is
entitled to initiate court proceedings and request compensation under the general
provisions on liability for damages prescribed in the Obligations Act.

e Any case law (enforcement decisions, court rulings) providing for such
consequences;

To the best of the knowledge of the consumer associations and the ECC, there are not
any enforcement decisions or court rulings which provide for contractual consequences
for above mentioned breaches of the UCPD.

e Whether there is, based on past experience in your country, a need and potential to
develop contractual consequences linked to the use of unfair commercial practices.

The opinion of the stakeholders in Croatia regarding this matter differs. From the
perspective of consumer associations and the ECC, contractual consequences against
unfair commercial practices should be introduced in regard to certain cases of unfair
commercial practice (e.g. existence of the product, nature of the product, obligation of
the trader, price), due to the fact that the conduct of the trader (the unfair commercial
practices) led to the conclusion of the consumer contract.

However, the experience of the regulatory authority in the telecommunications sector
shows that there is no need to develop contractual consequences linked to the use of
unfair commercial practices since at the moment, in cases where the provisions based
on the UCPD were applied, the regulatory authority rendered a decision in favour of
the consumer. Also, the contract can be terminated on the basis of the UCPD without
any penalties for the consumer.

A business association agrees with the view of the regulatory authority and
emphasizes that there is no need to develop contractual consequences linked to the
use of unfair commercial practices.

The relevant ministry also support the view that there is no need to develop
contractual consequences linked to the use of unfair commercial practices.

1.2. Contract conclusion and performance

1.2.1. Effectiveness of the current rules in establishing a high level of consumer
protection

What is the effectiveness of the UCTD (i.e. the national laws transposing it) in terms
of:

e The overall effectiveness of the principle-based approach under this Directive;

In Croatia, due to the transposition of the UCTD there are two parallel systems of
control of unfair contract terms. Along with the transposition of the UCTD in Art 46-56
of the Consumer Protection Act, during the implementation of the UCTD some of the
provisions of the Croatian Obligations Act (Zakon o obveznim odnosima) (Official
Gazette 35/05, 41/08, 125/11, 78/15) were also changed and harmonized with the
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approach of the UCTD regarding unfair contract terms. Accordingly, although general
rules on obligations prescribed by the Obligations Act differ from the specific
provisions of consumer law, the existing Obligations Act provisions on general contract
conditions (Art 295-296) were aligned with the UCTD. In this sense, Croatian law of
obligations and contracts provides for a set of rules and principles which are influenced
by principles of consumer law which derive from EU Directives (including the UCTD).8

Consumer associations and the ECC are of the opinion that the UCTD would be more
effective if an obligation of the Member States was introduced to sanction the
incorporation of unfair commercial terms. Namely, in Croatian Consumer Protection
Act Article 55(1) prescribes that ‘an unfair contract term is null and void’. However,
due to the fact that Consumer Protection Act as lex specialis does not contain detailed
rules on nullity the relevant provisions of the Obligations Act (Art 322 and seq) apply
which put the consumer in the same position as every other party to the contract in
invoking nullity of the term of the contract at hand.

At the same time, a business association assesses that since the implementation of
the UCTD in Croatian legislation there were no cases of significant breach of national
laws transposing it. Hence, the principle-based approach may be considered to be
effective.

e The practical effectiveness of the indicative list of unfair terms annexed to the
Directive, in particular its application in practical cases; [Key aspects to consider
are: How is the indicative list of the Directive interpreted in your MS? Does this
work in practice or are there problems?]

According to the consumer associations and the ECC the ‘grey’ list (in Art 50 of the
Consumer Protection Act, which contains nineteen contract terms enlisted in lit. a-q in
Annex No. 1 of the UCTD) presents a strong basis for detecting potential unfair
contract terms by the court or other dispute resolving entity in each individual case,
on the basis of conditions prescribed in Art 50 of the Consumer Protection Act.
Nevertheless there is no sanction for the trader who incorporated unfair term/s in the
contract. The appropriate sanction could be a fine, a penalty or other means of
correction which have a deterrent effect and could serve as a ‘repressive’ mechanism
to pressure the trader into refraining from incorporating unfair terms in consumer
contracts.

e Whether the "black" and/or "grey" list of unfair contract terms adopted in certain
Member States represent an advantage for consumer protection compared to the
purely indicative list of the Directive; [Note: If a black/grey list exists in your
country, key aspects to consider are: How does the list work in practice? Does it
make a difference to have such a list?]

In Croatia a ‘grey’ list was adopted in Art 50 of the Consumer Protection Act which
represents an advantage for consumer protection compared to the purely indicative
list of the UCTD. In one case collective redress proceedings were initiated against
unfair contract terms concerning bank loans in Swiss francs (‘Franak’ case) in regard
to which application of the ‘grey’ list was relevant. The proceedings were initiated
against banks which concluded loan agreements with consumers in the period from
2004 onwards. At the time, Consumer Protection Act from 2003 was in force and it
was followed by Consumer Protection Act from 2007. The provision of Art 97
Consumer Protection Act from 2007 which corresponds to the provision of Art 50

8Josipovi¢, Tatjana, Enforcement Activity in Consumer Protection Regulation in Croatia, Journal of Consumer
Policy (2013)36, p. 287-314 (hereinafter: Josipovi¢ (2013)); Misceni¢, Emilia, Uskladivanje prava zastite
potroSaca u Republici Hrvatskoj, GodiSnjak Akademije pravnih znanosti Hrvatske 4 (1), p. 145-176 pp. 10
(hereinafter: Misc¢eni¢ (2013)), Misceni¢, Emilia, Consumer Protection Law, in: Josipovi¢, Tatjana,
Introduction to the Law of Croatia, Kluwer Law International, 2014, p. 279-290, pp. 282-283.
(hereinafter: Miséeni¢ (2014)).
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Consumer Protection Act (from 2014) stipulated that ‘terms which could be considered
as unfair, for example, are’. In his first instance judgment the court ruled on the
unfairness of contract terms on currency clause in Swiss francs and interest rate based
on the provision of Art 96 and 97 Consumer Protection Act from 2007, without stating
the specific subparagraph under Art 97 Consumer Protection Act which covers the
object or effect of the term which can be considered as unfair. They were declared
null and void on the basis of the fact that consumers were not given full, timely and
adequate information on the terms of the contract prior to its conclusion and that the
banks unilaterally changed the height of the interest rate during the period of the bank
loan repayment.

e The effects of limiting a court decision establishing the unfairness of an unfair term
to the individual relationship between the specific trader and the consumer, rather
than, for example, extending the effect of such court decision to all contracts
concluded with a given trader, even outside injunctions under Article 7(2) of the
Directive, or to all contracts containing the same contract term; [Key aspects to
consider are: In your country, have the effects of court decisions establishing the
unfairness of an unfair term been extended to all contracts of the trader concerned
or to the contracts of any other trader containing such a term? If so, how does this
work in practice? What are the impacts on businesses? If there are no such effects
of court decisions on unfair terms: what are the effects of this situation?]

According to the relevant ministry the effects of the court decision establishing the
unfairness of a contract term have been extended erga omnes under Art 117 of the
Consumer Protection Act. However, this extension has been introduced in regard to
injunctions under Art 7(2) of the UCTD and it does not affect the inter partes effect of
the court decisions establishing unfairness of a contract term rendered in an individual
civil proceedings. The judgment in “Franak” case which has an erga omnes effect has
made an impact on the practice of banks in drawing up terms of the contracts, which
are now more fair and transparent.

e The overall effectiveness of the contractual transparency requirements under the
Directive;

According to consumer associations and the ECC the contractual transparency
requirements under the UCTD are effective.

In Croatia, the Obligations Act does not contain a specific provision on contractual
transparency. At the same time, the Obligations Act provides for a general provision
under which the terms whose content has been determined by one party shall be
interpreted contra proferentem. However, contractual transparency requirements from
the UCTD have been transposed into Consumer Protection Act (Art 53, 54 (1)). In
regard to B2C relations Croatian legislator has additionally raised the level of
protection of consumers by extending the contractual transparency requirements in
Art 53 of the Consumer Protection Act also to ‘terms which are easily noticeable’.

Regarding the effectiveness of the contractual transparency requirements, the legal
literature warns of the fact that is for the court to establish if consumers have been
informed appropriately. Since the assessment of the court will depend of its
understanding of the concept of a consumer as a ‘vulnerable consumer’ or ‘average
consumer’ and the balance between the interests of a trader and a consumer, this
may cause disparities in the court practice.

Also, in practice, different interpretations and application of Art 5 of the UCTD, may be
caused by the unresolved matter as to whether contractual non-transparency should
result in declaration of the term as unfair or non-existent.®

° Petri¢, Silvija, Koncept nepos$tenih ugovornih odredbi s posebnim osvrtom na potro$acke ugovore, in:
Tomljenovi¢, Vesna, Petri¢, Silvija, Mis¢eni¢, Emilia, Nepostene ugovorne odredbe, Europski standard i
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e Whether the extensions of the application of this Directive (to individually
negotiated terms or to terms on the adequacy of the price and the main subject-
matter) put in place in certain Member States represent an advantage for consumer
protection. [Note: Question only relevant for MS that have put in place extensions
of application of UCTD]

In Croatia, the extension of the application of this Directive (to individually negotiated
terms or to terms on the adequacy of the price and the main subject-matter) was not
put in place but the possibility of the introduction of the extension has been analysed
and it is favoured by the legal literature. (See infra)

e The effectiveness of the sanction foreseen by the UCTD for unfair contract terms
(term is not binding). [Key aspects to consider are: How does this sanction work in
practice? Does it help consumers? Do the national courts take up the active role
imposed by the Court of Justice (invoking unfairness ex officio, taking measures of
instruction)? Is it sufficient to have CJEU guidance in this regard? Is there
administrative remedy in this area for consumers?]

According to the consumer associations and the ECC, the sanction foreseen by the
UCTD is not proven to be especially effective in practice. Although it does help a
consumer in a specific case, it does not have a deterrent effect against the practice of
the trader of incorporating unfair contract terms. The experience of the consumer
associations and the ECC shows that the guidance from the CJEU is not sufficient. In
their opinion the issue requires a different approach (a detailed regulation in the
UCTD).

The national courts do not take the active role required by the CJEU in invoking
unfairness ex officio and taking measures of instruction. Namely, the court practice
regarding the UCTD is scarce in Croatia. One of the main obstacles to a more
significant development of court practice is the lack of knowledge and understanding
of the consumer law and requirements of EU consumer legislation, which results in a
considerable lack of court decisions based on the Consumer Protection Act and
consumer protection provisions of other legal acts. The courts provide the same level
of legal protection to consumers as every other natural person. There are a number of
cases concerning unfair terms in standard contracts under Obligations Act while there
is a lack of decisions based on the provisions of the Consumer Protection Act.®
However, circumstances are changing due to the fact that a number of judges
participate in alternative dispute resolution before the Courts of Honour of the
Croatian Chamber of Economy and the Chamber of Trades and Crafts. According to a
business association this offers judges an opportunity to gather knowledge and
experience in consumer dispute resolution and the use of the broad range of
instruments for consumer protection.

As for the guidance from the CJEU it should be emphasized that due to the recent
succession of Croatia to the EU Croatian judges are not familiar with the jurisprudence
of the CJEU in regard to consumer legislation and they rarely turn to it for guidance.
Also, Croatian judges are not inclined to submitting requests for preliminary ruling to
the CJEU. This is evident from the recent procedure on protection of collective
interests of consumers against banks regarding the bank loans in Swiss Francs. The
Croatian Constitutional court did not find it appropriate to request a preliminary ruling
from the CJEU concerning the application of EU consumer law. At the same time, due
to the inability of the Constitutional court to reach a decision, the procedure is still
pending and in the meantime Croatia has been warned by the EC of the possibility of
initiating a procedure before the CJEU for the breach of EU legislation.

In Croatia there is no administrative remedy in this area for consumers.

hrvatska provedba, Pravni fakultet u Rijeci, Rijeka, 2013, p. 15-60, pp. 58-59). (hereinafter: Petri¢
(2013))

10 Migéenié (2014), p. 289.
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e In a forward looking perspective: Are there other measures that could improve the
effectiveness of the UCTD in establishing a high level of consumer protection in
your country? Would a graphical presentation model improve the readability and
comprehension by consumers of the T&Cs? Are there best practices or lessons
learnt in your country that could be relevant for other EU countries?

Consumer associations and the ECC are of the opinion that in order to reach a high
level of consumer protection in Croatia, it is necessary to impose certain sanctions for
incorporating unfair contract terms in the contract. Additionally, due to the fact that
the information provided in T&Cs is usually excessive, they are not confident that any
kind of graphical model would improve the readability and comprehension of the T&Cs,
however, they would welcome any attempt to make T&Cs more comprehensible.

According to a regulatory authority, there are measures that could improve the
effectiveness of the UCPD in establishing a high level of consumer protection in
Croatia. An example of such measures which were taken by the regulatory authority,
concerns contracting outside the business premises of the operator (something which
is generally regulated within the provisions of the Consumer Protection Act). The
regulatory authority additionally regulated the process and took into account the
specific services offered by the operators. The operators are obligated to define and
include all the fixed expenses in the contract and provide all other information which
could be considered important for transparency of the terms of the contract. This
provides for protection against any additional (hidden) expenses for the consumers. In
case of a dispute between an operator and the consumer the expenses indicated in the
contract are relevant even if the pricelist contains higher expenses.

According to the legal literature, extensions of the application of the UCTD (to
individually negotiated terms or to terms on the adequacy of the price and the main
subject-matter) put in place in certain Member States represent an advantage for
consumer protection (Belgium, Czech Republic, Latvia, Luxembourg, Malta, Slovenia
and France).

In practice, the exclusion of the application of the UCTD to individually negotiated
terms is abused and contracts are concluded with consumers which contain a clause
that all or some of the terms are individually negotiated, although this was not the
case.

In this sense, it was suggested that since UCTD is a Directive of minimum
harmonisation, extension of the application of the UCTD (to individually negotiated
terms or to terms on the adequacy of the price and the main subject-matter) should
be introduced in Croatian consumer protection legislation.!

1 petri¢ (2013), p. 38.
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1.2.2. Effectiveness of the current rules in eliminating obstacles to the Internal Market

What is the effectiveness of the UCTD (i.e. the national laws transposing it) in
eliminating obstacles to the Internal Market in terms of:

e Whether the application of the general fairness clause in different Member States
shows disparities in the understanding of this principle and, if so, whether
disparities have an impact on cross-border trade; [Key aspects to consider are: Do
national differences in the application/implementation of the Directive play a role
for businesses? Have these differences led to changes in their business strategy?
Have these differences caused problems?]

There is no available information from the stakeholders regarding these issues.
Nevertheless, several aspects need to be considered. First of all, the problem of the
insufficient level of cross-border trade involving Croatian businesses (especially
e-trade which in 2013 was 8% of the total cross-border trade of Croatian traders)!?
could be addressed by further removing of the obstacles to cross-border trade at EU
level. However, for now it does not seem as if the awareness of traders in regard to
disparities of the application of the general fairness clause in different Members States
have influenced their business strategy. It seems that traders are more concerned if
their additional cost of delivery will put consumers off, or if payment methods and
security of internet transactions or privacy are adequately ensured in e-trade.

e Whether any of the extended indicative lists, "black" and/or "grey" lists of unfair
contract terms adopted in certain Member States represent a barrier to cross-
border trade;

There is no available information from the stakeholders regarding this issue. One of
the main goals of the solutions provided for under UCTD was to help increase
consumer confidence in cross-border trade. As emphasized in the UCTD, consumers do
not know the rules of law which, in Member States other than their own, govern
contracts for the sale of goods or services; whereas this lack of awareness may deter
them from direct transactions for the purchase of goods or services inanother Member
State. Having that in mind, indicative list has been introduced in the UCTD as a
valuable guide to courts and administrative authorities in their application ofthe UCTD
and national implementing legislation. So,it may be the case that disparities in the
terms under an extended indicative list, ‘black’ and/or ‘grey’ lists in Member States
could represent barriers to cross-border trade.

However, this research revealed that Croatian consumers are not adequately informed
of the national consumer law or the transposition of EU consumer law in the national
legislation and still this does not affect their decision to acquire goods or services. So,
it does not seem justified to presume that disparities in the terms under an extended
indicative list, ‘black’ and/or ‘grey’ lists in Member States could affect consumer
confidence and represent barriers to cross-border trade.

Then there is the question whether the other extensions of the application of this
Directive (i.e. to individually negotiated terms and to terms dealing with the adequacy
of price and main subject matter) in certain Member States represent a barrier to
cross-border trade. Having in mind the arguments provided in the two previous
answers, it does not seem that from the perspective of Croatian consumers and
traders, extensions of the application of this Directive (i.e. to individually negotiated
terms and to terms dealing with the adequacy of price and main subject matter) in
certain Member States represent a barrier to cross-border trade.

2 See http://www.mingo.hr/public/trgovina/Stanje internetske trgovine RH.pdf
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1.2.3. Relevance for business-to-business transactions

Regarding the area of contractual fairness and in relation to the Unfair Contract Terms
Directive, please analyse:

e Whether there is a need to strengthen the protection of businesses, especially SMEs
and in particular micro enterprises, with regard to unfair contract terms;

Although the business associations remained silent on the matter, experience of
consumer associations shows that there is a need to strengthen protection of
businesses, especially SMEs and in particular micro enterprises. Namely, there were
situations in which micro enterprises have turned to consumer associations in search
of help and guidance. They have even requested that national law transposing the
UCTD should be applied to their contracts with other businesses in Croatia. This has
occurred mainly when micro enterprises bought electronic equipment (1 or 2 pieces)
or other similar goods.

According to the legal literature, although these problems occur in a lower intensity
when it comes to the B2B contracts between traders and SMEs and/or micro
enterprises, they should be resolved. Since they concern situations in which SMEs and
micro enterprises conclude contracts of adhesion (standard form contracts) with
traders and due to the particular manner in which such contracts are concluded, SMEs
and micro enterprises are put in an almost identical situations to that of consumers,
solutions provided for protection of consumers against unfair contract terms could
prove to be efficient.!3

e Whether the system of protection established by the Directive, based on the
concept of good faith and the significant imbalance in the parties' rights and
obligations, would be appropriate for B2B transactions;

An unequal position of the contracting parties and the possibility of exploiting a
position of power in relation to the weaker party which is typical for B2C transactions
can also occur in B2B transactions. In most of these situations in which there is an
unequal position of power between the parties to the contract ,also unfair commercial
practice in B2B transactions occurs. This is especially noticable in situations in which
one of the traders is a monopolist at the Market. In this sense, Croatian legal
literature considers the system of protection established by the UCTD to be
appropriate for B2B transactions and the approach taken by Croatian legislator in this
regard as adequate.*

Therefore, the Croatian legislator has assessed it to be appropriate to extend the
protection guaranteed against unfair contract terms under the UCTD also to traders in
B2B transactions. In Croatia, due to the fact that provisions of the Obligation Act have
been harmonized with consumer protection Directives (including the UCTD) the
concept of good faith and the significant imbalance in the parties' rights and
obligations as well as the concept of the endangering of the purpose of the contract
are ap;laslied in order to establish if the terms of the contract in B2B transactions are
unfair.

The Trade Act (Official Gazette 87/08, 96/08, 11/08, 114/11, 68/13, 30/14) has
introduced prerequisites for all traders to do their business free and under the same
conditions at the market in a manner which does not prevent, limit or impair the
competition. Each party to a contract is obligated to respect the principle of good faith.

13 petri¢ (2013), p. 34.

4 Tepe$, Nina, Petrovié, Sinida, Kontrola nepodtenih ugovornih odredaba s posebnim osvrtom na trgovacke
ugovore, in: Tomljenovié, Vesna, Petri¢, Silvija, Mis¢eni¢, Emilia, Nepostene ugovorne odredbe, Europski
standard i hrvatska provedba, Pravni fakultet u Rijeci, Rijeka, 2013, p. 61-80, pp. 69-80) (hereinafter:
Tepes, Petrovi¢ (2013)).

15 petri¢ (2013), p. 46-47.
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Above all other Market participants, the traders are obligated to respect the principle
of fair competition and the rules of trade.

Also, the Competition Act (Official Gazette 79/09, 90/13) prescribes the rules and a
system of measures for protection of competition as well as powers, tasks and
organization of the authority for the protection of competition and the application of
Competition Law. It is applied to all forms of preventing, limiting or impairing
competition in Croatia and abroad, if such conduct has effect at Croatian territory.
The competent body for the application of the Act is the Competition Agency.

Having in mind the presence of unfair commercial practice at the European Single
Market and the market in Croatia, especially in the food supply chain, in 2016 the
Ministry of Agriculture in cooperation with the Competition Agency and the relevant
stakeholders has initiated intensive activity in the delivering of an Act against unfair
business terms in the food supply chain in order to establish protection against unfair
business terms between all participants in the food chain. The stakeholders are
currently working on the Proposal of the Act.

e The appropriate scope of B2B protection against unfair contract terms - should the
protection, if at all needed, extend to individually negotiated terms, the main
subject-matter of the contract and the adequacy of the price;

According to the legal literature, the protection against unfair contract terms should
not be extended to individually negotiated terms, the main subject-matter of the
contract and the adequacy of the price.®

e Whether there are specific contractual terms often used in B2B transactions which
could be regarded as unfair in all circumstances or presumed to be unfair;

According to a business association there is no specific contractual terms often used in
B2B transaction which could be regarded as unfair in all circumstances or presumed to
be unfair.

e Whether there is a need for contractual transparency requirements in B2B
transactions, similar to the requirement of plain, intelligible language in the
Directive;

From the perspective of a business association there is no need for contractual
transparency requirements in B2B transaction since contracts are concluded between
businesses on the basis of their business policy.

e Whether an extension of the Unfair Contract Terms Directive to B2B transactions
can bring benefits for cross-border trade;

According to a business association, the extension of the UCTD to B2B transactions
can bring benefits for cross-border trade.

e Whether the consequences of such an extension would have an effect on innovation
by or market opportunities for SME providers/suppliers;

Since there have been problems between traders and SMEs and/or micro enterprises,
such an extension would have an effect on market opportunities for SME
providers/suppliers.

16 petri¢ (2013), p. 38.
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e Whether the benefits of extending the scope to business-to-business transactions
would exceed the negative consequences of such an extension.

Based on the information provided by the stakeholders it is possible to conclude that
there should be regard to the issues whether the extension could influence the basic
principles of the contract law, such as the freedom to regulate obligations
relationships, freedom of contract and the equality of the parties to the obligations
relationship but the benefits for traders, especially SMEs could exceed negative
consequences of such an extension.

1.3. Injunctions

1.3.1. Effectiveness of the current rules in establishing a high level of consumer
protection

What is the effectiveness of the ID (i.e. the national laws transposing it) in terms of:

e To what extent is the use of the injunction procedure in your country contributing
to the reduction in the number of infringements to consumer protection rules and
reduction in consumers' detriment?'’

In Croatia, the injunction procedure is regulated in Art 106-122 of the Consumer
Protection Act. However, qualified entities for initiating injunctions procedure
(consumer organisations and public authorities) are regulated by a separate Decision
of the Government of the Republic of Croatia (Official Gazette 105/14). These entities
are entitled to initiate both national injunctions actions regarding national
infringements as well as injunction actions regarding infringements originating in
another EU country.

Qualified entities are: Ministry of Economy, Ministry of Finance, Ministry of Maritime,
Ministry of Health and Agency for Electronic Media, HAKOM, Croatian Union of
Consumer Protection Organisations-Potrosac¢ and Union of Organizations for Protection
of Croatian’s Consumers.

In Croatia so far, there was very limited use and success of the injunction procedure.
There are several factors which need to be taken in account here:

Although Croatia had implemented the ID in the Consumer Protection Act, the
application of the legislation on injunction procedure was suspended (according to Art
155 of the Consumer Protection Act from 2007 and Art 81 of the revised Consumer
Protection Act from 2009) until Croatia became a Member State (it occurred on 1 July
2013).

Also, among qualified entities there are 4 Ministries entitled to initiate procedures and
only two consumer protection organizations (these are in fact Unions of consumer
protection associations, so none of the consumer protection associations are entitled
to initiate injunction procedure by themselves, only as unions). However, Ministries
are not interested in initiating injunction procedures.

Until now, only an injunction procedure initiated by the Croatian Union of Consumer
Protection Organisations-PotroSa¢ and Association Franak (against banks because of
the unfair terms in bank loan agreements (in Swiss francs)) was partially successful.
At the moment there is an injunction procedure against HT- Croatian Telekom.

17 Consumers' detriment should be understood as consumers' financial loss caused or that could have been
caused by the infringements as defined by article 1(2) of the Injunctions Directive.
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e What measures in your national legislation on injunction procedure are considered
to be particularly effective, if any: measures regarding the cost of the procedure,
the summary procedure, the publication of the decision and/or the publication of a
corrective statement, the sanctions for non-compliance with the injunction order
(Art. 2(1) of the Injunctions Directive), the prior consultation (Article 5 of the
Injunctions Directive), and the effects of the injunction order?

Based on the information provided by the stakeholders, it is possible to conclude that
measures regarding the cost of the procedure could not be considered particularly
effective, especially if we take into account the duration of the procedure. Namely,
procedures in Franak case as well as HT-Croatian Telekom case cannot be considered
as summary procedures due to their length. In Franak case there was also an appeal
procedure (2nd instance) and a revision procedure (3rd instance).

Publication of the decision/of a corrective statement was not ordered by the court in
Franak case (26.P -1401/2012). As there are no other injunction procedures - there is
no relevant information at the moment.

The most effective measure was in fact the effect of the injunction order which forced
the banks to change their practice and remove an unfair standard contract term.

According to the relevant ministry, also in certain cases, the formal (written) prior
warning according to Art 108(1) of the Consumer Protection Act has proven to be
effective.

e Has your country extended the scope of application of the injunction procedure
beyond the pieces of EU legislation listed in the Annex I to the Injunction Directive?
If yes, what are the additional consumer rights covered?

According to Art 106 (1) of the Consumer Protection Act injunction procedure is also
provided against persons who act against provisions of Act for the application of the
Regulation (EU) no. 181/2011 of the European Parliament and of the Council of 16
February 2011 concerning the rights of passengers in bus and coach transport and
amending Regulation (EC) No 2006/2004, so additionaly rights of consumers as bus or
coach passengers (as weaker parties to the transport contract) are covered.

e Analysis of the obstacles to the effective use of the injunction procedure, in
particular by analysing which progress in removing obstacles has been made and/or
new difficulties that have emerged in your country since 2012.

Since the introduction of the injunction procedure in the Consumer Protection Act
2003, there has been no application of the procedure until 1 July 2013. Given that
there was no application of the procedure, the only obstacles and difficulties to the
(potential) effective use of the injunction procedure which could be detected concern
legislative solutions provided in the Consumer Protection Act:

According to Consumer Protection Act from 2003 only condemnatory actions for
injunctions were available, but at the same time no declaratory actions. Without a
declaratory relief which establishes responsibility of the trader for the contested
infringement there was no possibility to seek damages in a follow-on (individual)
procedure which is available under the current provisions of Consumer Protection Act.

Under the Consumer Protection Act from 2007 it was not clear whether the qualified
entities are entitled to initiate the procedure or only suggest it to the State
inspectorate which should initiate the procedure (which would be contrary to the ID).
These obstacles were removed with the introduction of Art 55 of the revised Consumer
Protection Act from 2009 when detailed provisions regarding qualified entities, court
jurisdiction and the prior consultation procedure were prescribed.
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e In a forward looking perspective: Should the coverage of the Injunctions Directive
be extended (by including additional legislation into Annex I to the Directive)? If so,
which EU legislation should be included? Are there other measures that could
improve the effectiveness of the ID in establishing a high level of consumer
protection? Should the scope of the Injunctions Directive be extended to the
protection of collective business' interests? Are there best practices in your country
that could be relevant for other countries and considered as model for the
injunction procedure at EU level?

Experience with the protection of collective consumers’ interest has not been
significant in Croatia. In order to improve effectiveness of the ID, additional measures
at EU level should include a more unified approach to the regulation of collective
redress mechanisms which would contribute to their operation in Member States. This
would also enhance consumers’ trust at the Market.

1.3.2. Effectiveness of the current rules in eliminating obstacles to the Internal Market

What is the effectiveness of the ID in eliminating obstacles to the Internal Market in
terms of:

e How effective is the injunction procedure in addressing infringements originating in
another EU country?

According to the stakeholders, so far, there was no experience with the injunction
procedure in addressing infringements originating in another EU country.

e How effective is it to address infringements originating in another EU country that
qualified entities in your country are enabled to seek injunctions in the other
Member State(Article 4 of the Injunctions Directive)?

For now, the stakeholders confirm that Croatian qualified entities made no attempts to
seek injunctions in another Member State, so it is not possible to make assessments
on the effectiveness of the possibility.

e In a forward looking perspective: Are there non-legislative or/and legislative
measures that could improve the effectiveness of the injunction procedure in
addressing infringements originating in another EU country? Are there best
practices in your country that could be relevant for other EU countries and could be
considered as a model for the injunction procedure at EU level?

Since there is a lack of experience of Croatian stakeholders with the injunction
procedure in addressing infringements originating in another EU country, there are no
best practices which could be relevant for other EU countries.

1.3.3. Interplay between the Injunctions Directive and other enforcement instruments
of consumer law

Please analyse:

e Is the injunction procedure as designed by the Injunctions Directive regulated
separately in your country (in a separate legal act or as a separate procedure
regulated within the same legal act) from the enforcement procedures foreseen by
other EU Consumer Law Directives (UCPD, UCTD and by the Consumer Rights
Directive)?

The injunction procedure is regulated within the provisions of the Consumer Protection

Act from 2014 as a separate procedure which may also be used against infringements

of the UCPD, UCTD and Consumer Rights Directive. Commercial court has jurisdiction

in injunction procedures. The Market Inspection at the Ministry of Economy is the
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authority authorized for market surveillance as well as the application of the Consumer
Protection Act.

e If these procedures are regulated separately: What are the main differences
between them? How is the coherence between these procedures ensured? If these
procedures are regulated in a single legal act (possibly as a single procedure): In
what way do these procedures (or this procedure) go beyond measures foreseen by
the Injunctions Directive?

Injunction procedures as designated by Consumer Protection Act do not go beyond
measures foreseen in the ID.

1.4. Cross-cutting issues

1.4.1. Cost and benefits of the directives covered by the study

e To what extent is there evidence for benefits for consumers stemming from the
protection provided by both the minimum harmonised and the fully harmonised
consumer rules, e.g. in terms of benefits for consumers from the protection against
unfair commercial practices and unfair standard terms in contracts; [Note: a
relevant aspect in this context is whether the costs for consumers in exercising
their rights under these directives are limiting these benefits or not.]

According to the relevant ministry the transposition of the Directives at hand has
provided a higher level of consumer protection in comparison to the period prior to
their transposition. Mechanisms of enforcement put in place in Croatia do not impose
costs which limit benefits for consumers stemming from minimum harmonised and
fully harmonised rules.

e To what extent is there evidence for benefits for traders stemming from both the
minimum harmonised and the fully harmonised consumer rules, e.g. in terms of
creating a level playing field for honest traders by providing a legal basis to
eliminate or at least constrain dishonest market practices, such as the use of unfair
standard terms in contracts or unfair commercial practices, including through the
application of the Injunctions Directive;

In the opinion of the relevant ministry, the traders which apply consumer protection
legislation have been recognized by the consumers in Croatia. It seems that, through
combating unfair B2C commercial practices, the market position of honest traders is
automatically strengthened.

In practice, it seems that enforcement mechanisms under the Directives have come to
rely not only on consumers’ willingness to initiate proceedings against traders who
apply dishonest market practices, but also on other traders at the market and their
interest in ensuring that insufficient interest on the part of consumers would not result
in the failure to eliminate or constrain the dishonest practice at the Market.
Mechanisms which are put in place under the UCPD do not exclude the possibility of a
Member State to grant protection to a trader by enabling him to take legal action
against unfair B2C commercial practices. If jurisprudence of the CJEU regarding
preliminary ruling on the application of the UCPD in the Member States is examined
closely, it can be shown that in half of the cases in which a request was referred to
CJEU, the dispute before the national court was initiated by traders.
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e What are costs for traders due to the need to respect the requirements under the
directives covered by the study? [Note: Such as costs of research, legal advice and
compliance as well as the amount of time necessary to comply with the directives]

e What are the costs involved in the public enforcement of these rules?
The relevant stakeholders did not respond to the question or provide information.

e Are there indications that the directives covered by the study are not implemented
in your country in a cost-effective manner?

The relevant stakeholders did not respond to the question or provide information.

e Could the costs for implementing and enforcing the rules of the directives covered
by the study be reduced without lowering the level of protection for consumers? If
so, how?

The relevant stakeholders did not provide information.

1.4.2. Interplay with EU sector-specific consumer protection legislation

Regarding the interplay of the horizontal EU consumer legislation [mainly UCPD and
UCTD] with EU sector-specific consumer protection legislation in the areas of
electronic communications, passenger transport, energy and consumer financial
services, please:

e Analyse the levels of awareness of the requirements of the horizontal EU consumer
legislation (mainly UCPD and UCTD) of businesses and consumers and the specific
public enforcement bodies in the relevant sectors, as in particular demonstrated by
their practical application; [Key question here is: Are UCPD and UCTD applied in
practice by national authorities and courts as a legal basis to combat unfair
commercial practices and unfair standard terms in contracts in the regulated
sectors?]

According to a business association, traders are regularly informed of the changes in
national laws transposing the UCPD and UCTD and they are obligated to align their
practices with the new requirements.

According to a regulatory authority responsible for electronic communications, postal
services and railway transport which evaluates standard contract terms, price lists and
terms of usage in order to make sure that they meet requirements of the UCPD and
UCTD, businesses and specific public enforcement bodies are generally aware of the
requirements of the horizontal EU consumer legislation.

At the same time, consumers show lack of knowledge of their rights as well as
obligations of traders.

According to the relevant ministry all traders, consumers and the specific enforcement
bodies in the relevant sectors (regulatory authorities) are aware of the provisions of
the UCTD and the UCPD. However, further activities which strengthen the awareness
of the consumers regarding their rights are advisable.

The regulatory authority responsible for electronic communications, postal services
and railway transport is also responsible for dispute resolution between users
(consumers and businesses) and traders offering the service. However, this type of
dispute resolution is available to users of electronic communications only after the
procedure with the operator was completed. In case of an unfavourable answer from
the Consumer Complaints Commission with the operator, a written request for the
resolution of the dispute may be submitted to the regulatory authority, within 30 days
from the date of the receipt of the Commission’s answer. The decision of the
regulatory authority is obligatory for the operator. The user (consumer) is also entitled
to initiate court proceedings.
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Although the decisions of the regulatory authorities and courts are undoubtedly based
on Croatian legislation which implemented the UCPD and UCTD, there is no systematic
monitoring and therefore there are no statistics available of the application of the
UCPD and UCTD in Croatia. This has been confirmed by the Ministry of Economy,
Ministry of Justice and the regulatory authorities (HAKOM and HERA), as provided in
the Annex.

However, some illustrative examples of the court proceedings can be provided.

1. In the judgement delivered at the Municipal court in Zagreb in 2013 the court found
that the standard terms of a contract between a consumer and an operator (HT
telekom) were unfair due to the fact that the consumer was charged with additional
instalments of the contract although the contract was terminated before its expiry.
The judgment was delivered on the basis of the Croatian Consumer Protection Act. In
the explanation of the judgment it was emphasized that the consumer should not be
charged for a service that was not provided to him. (Ferdinand Major v HT telekom,
2013)

2. On 13 November 2014 Administrative court in Rijeka found that the operator (HT
telekom) was responsible for imposing a non-contractual barrier to switching to
another operator (VIP net) and unduly delay of the migration of the consumer to the
other operator. Also, the court found that the regulatory authority (HAKOM) was not
authorized to dismiss the written request of the consumer for dispute resolution.(3
UsI-1723/13-14 Zlatko Petranovi¢ v HAKOM and HT telekom, 2014)

Also, some of the judgments of the Administrative courts regarding proceedings
initiated by consumers against both - the regulatory authority (HAKOM) and the
operators can be provided. They mainly concern situations in which there was unfair
commercial practice of the operator and/or unfair standard terms in contracts, but the
regulatory authority dismissed the request of the consumer for dispute resolution
based on the procedural formalities or found the request to be unfounded, so
proceedings were initiated at the Administrative courts. In most cases the court
recognized that consumer rights were infringed by the unfair commercial practice or
standard terms in contracts and instead of a dismissal of the request of the
consumers, adequate protection of consumer rights should have been provided in a
procedure conducted by HAKOM. For example:

e Judgment of the Administrative Court in Rijeka, Ref. No. 3UsI-1180/14-26
concerning a user's complaint against HAKOM's decision — From the judgment it
is obvious that misleading information have been provided to the consumer
regarding the monthly cost of the service. Although the phone calls were free of
charge the operator failed to mention that consumer will be charged for making
every single call.

Other similar judgments:

e Judgment of the Administrative Court in Split, Ref. No. 1 UsI-47/14-10
concerning a user's complaint against HAKOM's decision;

e Judgment of the Administrative Court in Split, Ref. No. 1 UslI-2442/13-12
concerning a user's complaint against HAKOM's decision;

e Judgment of the Administrative Court in Zagreb, Ref. No. UsI-1425/14-15
concerning a user's complaint against HAKOM's decision;

e Judgment of the Misdemeanour court in Zagreb, Ref. No. 29 PpG-8010/12
concerning a misdemeanour referred to in Article 119.1 (59) and Article 119.2
of the ECA;

e Judgment of the High Administrative Court in Zagreb, Ref. No. Usz-1764/15-2
concerning a user's complaint against HAKOM's decision;

e Judgment of the Administrative Court in Zagreb, Ref. No. UsI-4384/13-9
concerning a user's complaint against HAKOM's decision;
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Judgment of the High Administrative Court of the Republic of Croatia, Ref. No.
UsII-46/14-8 concerning a complaint submitted by the plaintiff Hrvatski
Telekom d.d. against HAKOM's decision on the determination of fees in the
reference offer for the service of the unbundled access to the local loop;

Judgment of the High Administrative Court of the Republic of Croatia, Ref. No.
UslI-56/14-9 concerning a complaint submitted by the plaintiff OT-Optima
Telekom d.d against HAKOM's decision on resolution of a dispute concerning
the establishment of the right to charge for additional services;

Judgment of the High Administrative Court of the Republic of Croatia Ref. No.
UsII-81/13-10 concerning a complaint submitted by the plaintiff Hrvatski
Telekom d.d. against HAKOM's decision concerning the imposition of regulatory
obligations;

Judgment of the Administrative Court in Rijeka, Ref. No. 3UsI-1180/14-26
concerning a user's complaint against HAKOM's decision;

Ruling of the High Administrative Court of the Republic of Croatia Ref. No. UsII-
14/13-10 in an administrative dispute initiated by the plaintiff Hrvatski Telekom
d.d. against the defendant HAKOM concerning the resolution of a dispute
between operators;

Judgment of the High Administrative Court o the Republic of Croatia, Ref.
No.UslII-147/15- in an administrative dispute initiated by the plaintiff K3 Keter
Telekom d.o.o. from Zagreb against the defendant, HAKOM, concerning the
revocation of the license for use of the RF spectrum;

Judgment of the Administrative Court in Rijeka, Ref. No. 4UslII-1613/13-14 in
an administrative dispute initiated by a user against HAKOM's decision in a case
concerning the resolution of a dispute between a user and an operator;

Judgment of the High Administrative Court of the Republic of Croatia Ref. No.
UsII-8/12-10 in an administrative dispute initiated by the plaintiff Hrvatski
Telekom d.d. against HAKOM's decision concerning the resolution of a dispute
between a user and an operator.

e Specify whether in your country the same authority is responsible for the
enforcement of the horizontal EU consumer law and the sector specific rules, or
whether there are different authorities responsible for these two sets of rules; [If
different entities are responsible, key aspects are: Is there an institutionalised
cooperation between them? Does the institutional arrangement for enforcement
affect the use of UCPD/UCTD in the regulated sectors, as specified in the previous
bullet?]

In Croatia different authorities are responsible for the enforcement of the horizontal
EU consumer law and the sector specific rules. Ministry of Economy is responsible for
enforcement of the rules provided by the Consumer Protection Act as a general
consumer protection act and HAKOM and HERA are responsible for the enforcement of
the sector specific legislation in their sectors. There is an institutionalised cooperation
between them and in case of consumer complaints they cooperate on case by case

basis.

In Croatia, the Market Inspection at the Ministry of Economy is authorized for
surveillance of the application of the Consumer Protection Act. The application of the
legislation in specific regulated sectors is under surveillance of authorized entities:

In the field of electronic communication - the regulatory authority (HAKOM);

In the field of financial services - the Market Inspection at the Ministry of
Economy, Ministry of Finance, Croatian National Bank (HNB), Croatian Financial
Services Supervisory Agency (HANFA);
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e In the field of passenger traffic — Ministry of the Maritime Affairs, Transport and
Infrastructure, Croatian Civil Aviation Agency and Croatian Regulatory
Authority for Network Industries (HAKOM);

e In the field of energy - Croatian Energy Regulatory Agency (HERA).

According to the relevant ministry, the competent authorities have an institutionalised
cooperation in regard to unfair commercial practices.

e Assess to what extent the combination of horizontal consumer provisions and
sector-specific rules provide for a clear and coherent legal frame work concerning
contractual fairness, unfair commercial practices, and information obligations
regarding advertising; [Key aspects to consider are: How do they work together
with the sectoral legislation? Are there issues/overlaps/conflicts etc.?]

According to the regulatory authorities, sector specific rules clarify and set additional
detailed rules concerning specific rules set by the Consumer Protection Act. Also, they
set the legal framework for sector specific challenges not covered by horizontal
provisions. In this sense, the combination of horizontal consumer provisions and
sector-specific rules provides for a clear and coherent legal framework and although
there may be some overlaps (regarding sector-specific rules for natural gas) there are
no conflicts.

e What are the benefits of the complementary application of the UCPD and UCTD in
the regulated sectors? What are the costs due to the complementary application
with the sectoral EU consumer protection legislation?

Since relevant stakeholders cannot make an assessment regarding the issue, it is not
possible to provide an answer or quantitative information.

e Assess any need for clarification of the interplay between the EU sector-specific
rules and horizontal EU consumer law.

According to the regulatory authority clarification of the interplay between the EU
sector-specific rules on natural gas and horizontal EU consumer law would be needed.

1.4.3. Relevance of consumer law directives for consumer-to-business transactions

e Please analyse the need and potential for the application of the consumer law
directives (mainly UCPD and UCTD)to consumer-to-business (C2B) relations. This
concerns situations where the consumer sells goods or provides services to a trader
(e.g. where the consumer sells gold jewellery to a trader or supplies digital content
to business against remuneration).

A detailed analysis provided in the legal literature of the provisions of the Consumer
Protection Act from 2009 (which remains relevant for the Consumer Protection Act
from 2014) shows that unlike the UCTD which applies exclusively to B2C relations, the
Consumer Protection Act does not impose any restrictions of the application of the
relevant provisions to C2B relations. Namely, restriction of the UCTD to B2C relations
derives from Art 1 of the UCTD according to which the purpose of this Directive is to
approximate the laws, regulations and administrative provisions of the Member States
relating to unfair terms in contracts concluded between a seller or supplier and a
consumer.'® Based on the difference in the regulation it is possible to conclude that

18 Bareti¢, Marko, Markovinovi¢, Hrvoje, Nepostene ugovorne odredbe - opéa i posebna uredenja, in: Barbic,
Jaksa, Giunio, Miljenko (eds.), Zbornik 50. susret pravnika, Opatija 2012.; Zagreb, Hrvatski savez udruga
pravnika u gospodarstvu, 2012,p. 57-132.(hereinafter: Bareti¢, Markovinovi¢ (2012)).
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the Croatian legislator enabled the application of the standards of the UCTD also to
C2B relations.

However, according to a business association these situations occur seldom in Croatia.
So, from the perspective of consumer associations and the ECC as well as a business
association there is currently no need to apply the UCPD and the UCTD to consumer-
to-business (C2B) relations. Also, according to the relevant ministry, there is no need
for the application of the consumer law directives (mainly UCPD and UCTD) to C2B
relations since in practice there were not many cases to which consumer law directives
could be applied in Croatia.

It is unclear if the lack of practice regarding these situations is indicative of whether
there is a genuine lack of these situations. It might be that it was not significantly
recognised in practice that according to Consumer Protection Act protection against
unfair contract terms could also be provided to consumers who sell or supply to
businesses in Croatia.

1.4.4. Specific protection for vulnerable consumers

Please analyse:

e Whether the concepts of "consumer", "vulnerable consumer" and "average
consumer" as currently defined in the consumer law directives and relevant
jurisprudence, and as applied by national authorities and courts in your country,
continue to be valid and fit for purpose.

The concept of ‘consumer’ as currently defined in the consumer law directives and
relevant jurisprudence (of the CJEU) and as applied by national authorities and courts
in Croatia is not regarded to be valid and fit for purpose.

In the legal literature it is emphasized that the UCTD as well as Consumer Protection
Act contain a narrow definition of the term consumer (Art 2 p. b, Art 5 p. 15) which is
also common to many other EU Directives and it is accepted in the jurisprudence of
the CJEU. However, situations in which a protection of a ‘weaker party’ in a contract
should be provided, concern both natural and legal persons. Namely, these are
situations in which a contract is concluded between a trader and a legal person (SMEs,
trade and crafts) but the economical and legal substance of the contract points to the
fact that in its nature it is a consumer contract. So, the concept of consumer should be
widened in order to encompass situations in which legal persons conclude contracts
but their position is equal to that of a consumer.®As suggested in the legal literature,
the approach of Directive 2011/83/EU (Recital 13 and 17) should be used in order for
the definition of consumer to cover NGOs, SMEs and micro enterprises and natural
persons concluding dual purpose contracts.?®

Consumer associations and the ECC consider the abovementioned concepts to be
inadequately defined and therefore often disregarded in practice. Namely, according to
their experience, in most sectors (apart from e.g. energy sector or finance), the
difference between the concepts of ‘consumer’, ‘vulnerable consumer’ and ‘average
consumer’ is vague or non-existent.

Having that in mind, a consumer association has made additional efforts in order to
clarify the concept of a consumer to the citizens in Croatia:

19 petri¢ (2013), p. 34-35.
20 Mi&éenié¢ (2013), p. 153.
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wQraDANIN - POTROSAC ni)E broj, vel PRIJESVEGA
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LJUDSKO DOSTOJANSTVO,

PRAVO NA PRAVICNU PRAVNU ZASTITU
| ZASTITY GOSPODARSKIH interosa

The picture above presents a citizen/a consumer as a human being whose human
rights protection should include= a guarantee of human dignity + the right to fair trial
(adequate legal protection) + protection of the economic interests

Translation Croatian to English language:

‘Gradanin potrosac nije broj, vec prije svega, ljudsko bic¢e apsolutne vrijednosti’ - ‘A
citizen who is a consumer is not a humber, he/she is before all else a human being of
absolute value with its own universal rights and obligations”

‘Ljudsko dostojanstvo, parvo na pravi¢nu pravnu zastitu | zastitu gospodarskih
interesa’ - ‘Human dignity, right to a fair trial and protection of economic interests’

From the position of the regulatory authority in the telecommunication sector the
concept of ‘consumer’ is still valid and fit for the purpose.

At the same time, the concepts of ‘vulnerable consumer’ and ‘average consumer’ are
harder to implement since it is difficult to provide for their uniform application which
would meet the purpose of the terms.

According to the regulatory authority, the concept of the ‘vulnerable consumer’ is
defined in Art 39 of the Energy Act (Official Gazette 120/12, 14/14, 102/15). At a
proposal of the Ministry of Economy and the Ministry of Social Policy and Youth the
Croatian Government sets the criteria for achieving the status of a vulnerable
consumer and determines protection measures in order to provide for their adequate
supply. The competent authority in charge for social welfare determinates the status
of vulnerable consumer and the level of social support to vulnerable consumer in the
administrative procedure.

Generally, it may be said that neither of the concepts seem to still be valid and fit for
purpose in Croatia. However, the main problems are clear in regard to the concept of
‘vulnerable consumers’ and ‘average consumers’, since their adequate protection
depends on the understanding of the concepts by the legislator which provides for
statutory or sectoral protection, as well as authorities which need to apply them on a
case-to-case basis. Additionally, the meaning and the understanding of the concept
may vary depending on the situation in which the consumer finds himself, that is, the
sector in which there was a B2C transaction at issue.

In some sectors there is a higher level of protection guaranteed (such in the case of
Art 39 of the Energy Act). According to the consumer association ‘Croatian Association
for Consumer Protection’ (Hrvatska udruga za zastitu potrosaca, HUZP) there are
several categories which can be detected at the financial sector. Namely, due to the
economic crisis in Croatia many people have lost their jobs at the age of 40-50. This
population may be considered ‘vulnerable’, since they are excluded from the job
market and consequently also from access to credit. Other category of ‘vulnerable
consumers’ are people at the age 25-55 who work, but their income has decreased
during the years of economic crisis or they do not receive a monthly income from their
employers at all, although they work. This category of consumers is over indebted or
facing bankruptcy due to which their access to financial services is limited (‘blokirani’).
The third category is young unemployed people between the ages of 18-25 who are
usually supported by their parents, have no income and access to financial services. A
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fourth category is retired people, aged 60- with insufficient understanding of the ‘new’
financial services, very low pension and often indebted. So, the problem of invalidity
of the concepts should be addressed at EU level and comprehensive legislation should
be introduced which takes into account different characteristics, needs and
circumstances of consumers, but also situations in which specific categories of
consumers can find themselves.

e To what extent the existing rules under the Unfair Commercial Practices Directive
are adequate to protect vulnerable consumers and whether, based on the
experiences in your country, specific provisions should be introduced in other
directives concerned, in particular the Unfair Contract Terms Directive.

From the position of the consumer associations and the ECC, certain provisions
regarding the older population as well as young people should be introduced;
however, such introduction would require a very systematic and detailed analysis of
the existing state of play in each Member State.

According to the relevant ministry, the existing rules of the UCPD are not adequate to
protect vulnerable consumers, especially the older population. In their opinion, the
provisions of the UCPD are general and do not cover specific situations such as
distance selling, telephone selling as well as off the premises selling. Therefore,
specific provisions which would enhance protection of the older population of
consumers should be introduced.

In addition to introducing specific provisions in other directives concerned, in particular
the UCTD, also adequate mechanisms for sanctioning the practice which harms
interests of vulnerable consumers should be provided.

Namely, vulnerable consumers are entitled to initiate civil proceedings in which it is
not necessarily ensured that the vulnerability would be taken into account and that the
consumer will be adequately protected. If such proceedings are initiated, the only
sanction available is nullity of the contract, according to the Obligations Act. So it does
not seem that there is too much incentive for the vulnerable consumer to initiate court
proceedings. On the other hand, although consumer associations should be able to
effectively protect the interests of vulnerable consumers by initiating collective redress
proceedings and requesting the end of unlawful practice and obtaining damages, due
to the insufficiencies in the regulation of collective redress in Croatia which were
already discussed in detail (see supra), it is obvious that the application of the existing
rules of the UCPD in protection of vulnerable consumers has not been satisfactory in
Croatia.

1.4.5. EU added value

e Overall, would you consider that protection of consumers against unfair commercial
practices and unfair standard terms in contracts has improved in your country since
the implementation of the UCPD and the UCTD in national legislation?

According to the consumer associations, the ECC and the relevant ministry, the
protection of consumers against unfair commercial practices and unfair standard terms
in contracts has improved in Croatia since the implementation of the UCPD and the
UCTD in Consumer Protection Act.

The experience of the regulatory authority in the telecommunications sector shows
that implementation of the UCPD and the UCTD has improved protection of consumers
against unfair commercial practices and unfair standard terms in contracts in Croatia
even in the period prior to the country’s accession to the EU. Namely, as an acceding
country, Croatia made efforts to harmonize its consumer legislation with consumer
and marketing law directives.
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e Overall, would you consider that the information of consumers regarding unit prices
has improved since the implementation of the PID in national legislation?

Consumer associations, the ECC and the relevant ministry confirm that since the
implementation of the PID in the national legislation, the information to consumers
regarding unit prices has improved in Croatia.

Also, a business association considers that information to consumers has improved
since the implementation of the PID in the national legislation. In this regard,
introduction of Ordinance on indication of wholesale price and the unit selling price has
contributed to the transparency of price indication in Croatia.

e Overall, would you consider that the protection of businesses against unfair
marketing in your country has improved since the implementation of the MCAD in
national legislation?

According to the relevant ministry, the protection of businesses against unfair
marketing has improved since the implementation of the MCAD in Croatia.

e Overall, would you consider that it has become easier for businesses in your
country to directly trade cross-border to final consumers located in other EU
countries in recent years? Has it become easier for consumers in your country to
directly purchase cross-border from traders located in other EU countries?

According to a business association, although in the recent years it has become easier
for businesses in Croatia to directly trade cross-border to final consumers located in
other EU countries, still additional improvements can be made.

According to the consumer associations, the ECC and the relevant ministry from the
date of accession to the EU (1 July 2013), it has become easier for consumers in
Croatia to directly purchase cross-border from traders located in other EU countries.
However, the consumer confidence in cross-border purchase in Croatia is still very
low, especially taking into consideration the fact that there are still many cases of
geoblocking against Croatian residents. Namely, many Croatian consumers often
encounter difficulties while shopping online due to the fact that certain number of
traders residing in other EU countries still do not deliver their products to Croatia, and
even if such delivery is enabled, there are significant unjustified price differentials.
Such practices have a very negative impact on consumer confidence in Croatia and
present one of the reasons due to which the percentage of cross-border purchase is
fairly low in Croatia.

e To what extent are these improvements, if any, due to the mentioned directives?

For consumer associations and the ECC it is very difficult to assess what are the exact
reasons for the improvements; however the introduction of the Directives has surely
favoured the awareness raising trend in the respective field.

Business associations consider the improvements to be partly the result of the
mentioned directives.
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Annex

A. Transposition fact sheet

Table 1: Fact sheet on transposition of directives in Member States' law—Croatia

Directive Transposition legislation | Comments | Specific provisions going Included in national | Comments
(National law, Article) beyond minimum legislation

harmonisation
requirements/use of

exemptions
Zakon o zastiti potrosaca (NN '‘Black list' of terms considered No
41/14, 110/15) unfair in all circumstances

(Eons'umfizr ErthCt.lintAit)ng 'Grey list' of terms which may be Yes Article 50 of the
(hereinafter: CpA) : Article 49- considered unfair Consumer
56 Protection Act

(hereinafter: CpA)
Directive 93/13/EEC on

unfair terms in consumer
contracts

Article 296 (3) of
the Obligations Act
(hereinafter: OA)

Extensions of the application of No
Directive to individually
negotiated terms

Article 52 of the

Extensions of the application of No
CpA

Directive terms on the adequacy
of the price and the main subject-

matter
., Zakon o zastiti potrosaca (NN Provisions regarding financial No
Dlrect|v¢.e 2005{{2.9/EC 41/14, 110/15) (Consumer services going beyond minimum
concerning untair Protection Act) (hereinafter: harmonisation requirements

business-to-consumer

. L. CpA): Article 30-38
commercial practices in
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transactions

consumer protection in

; tted The definition includes persons
and CEUERNT trader Unperm!tte and entities from the so-called

advertising idver'tls:cng Act “grey areas of the economy” and
st e () advertising agencies acting in the

name and on behalf of a trader

Directive 2009/22/EC on ii'};’:"ligs/tl';')'(:’g;:;za;aer('\”\' //////////////////////////////// / /////////////////%j//////////////////////////////%
oecion o corsumars: PeEion ) e s A
ttttttttt e e s
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Table 2: Fact sheet on Injunctions Directive — Croatia

Issue Answer Comments

Is the injunction procedure as foreseen by
the Injunctions Directive regulated in your
country separately (as a separate procedure
or/and in a separate legal act) from the
enforcement procedures foreseen by other
EU Consumer Law Directives (the Unfair
Contract Terms Directive or/and the Unfair
Commercial Practices Directive or/and by
the Consumer Rights Directive)?

Who is entitled to bring an action seeking an
injunction?

Is the injunction procedure a court or an
administrative procedure?

If your country legislation foresees both
forms of the procedure, please explain in
the comments column for which
infringements the court or administrative
procedure is foreseen

Who bears the costs of an injunction
procedure?

If qualified entities (or some of their
categories e.g. consumer organisations are
entitled to an exemption of some/all cost
related to the procedure please explain the
characteristic of such exemption in the
comments column.

Is the scope of application of injunctions
extended to cover areas of consumer law
that are not part of Annex | of the Directive,
or consumer law in general?

- Yes, separate
proceduresin a
single legal act

- Designated public
bodies

- Specified
consumer
associations

- Other

- Court procedure

- The costs are as a
rule borne by the
losing party

- Yes, scope of
application
extended to cover
areas of consumer
law that are not
part of Annex | of
the Directive

The injunction procedure is regulated in Art
106 CpA et seq. as procedure for the
collective protection of consumers.

The procedure does not exclude the
possibility of initiating individual procedure
for declaring the contract null and void,
consumer’s right to written complaints (Art
10 CpA), administrative procedure or
traders misdemeanour responsibility(Art
138-140 CpA)

1. Designated public bodies: Ministry of
Economy, Ministry of Finance, Ministry of
Maritime, Ministry of Health and Agency
for Electronic Media

2. Croatian Union of Consumer Protection
Organisations-Potrosac

Union of Organizations for Protection of
Croatian’s Consumers

3. HAKOM as a regulatory authority is
entitled to initiate proceedings

According to Art 106 (1) of the CpA
injunction procedure is also provided
against persons who act against provisions
of Act for the application of the Regulation
(EU) no. 181/2011 of the European
Parliament and of the Council of 16
February 2011 concerning the rights of
passengers in bus and coach transport and
amending Regulation (EC) No 2006/2004,
so additionaly rights of consumers as bus or
coach passengers (as weaker parties to the
transport contract) are covered.
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Is protection of business' interests covered
by the injunctions procedure?

If scope of application extended to the
protection of business' interests, please
provide details in the comments column
regarding type of business' interests
covered by the injunctions procedure

Is it possible to bring an injunction action
jointly against several traders from the same
economic sector or their associations

Is there an out-of-court preliminary stage in
the injunction procedures? (not including
the consultation stage under Art. 5 of the ID)

Has your Member State taken specific
measures regarding the prior consultation
(Article 5 of the Injunctions Directive)?

Does the national legislation provide for
measures ensuring summary procedure?

Please specify main characteristics of the
procedure (subject matter/time limits) in
the comments column.

Are there sanctions for non-compliance with
the injunction order (Article 2(1) of the
Injunctions Directive)?

If sanctions in form of penalty or fine
foreseen please specify in the comments
column to who exactly should they be paid

Has your Member State taken specific
measures regarding the publication of the
decision and/or the publication of a
corrective statement?

Is it possible to claim within the injunction
procedure for sanctions for the
infringement?

Can an action for the restitution of profits
obtained as a result of infringements,
including an order that those profits are
paid to the public purse or to other
beneficiary be brought within the injunction
procedure?

-No

-Yes

-Yes

- Yes, requirement
for party seeking
injunction to
consult with the
defendant

-No

- Yes, penalty of a
fine for each day of
non-compliance

-Yes

-No

- No

Under Art 106(2) CpA the procedure can be
initiated against an individual trader or a
group of traders coming from the same
economic sector, who violate the provisions
prescribed in Art 106(1) CpA, against
chambers and trader interest associations
promoting unlawful conduct, or against a
drafter of trader’s code of conduct which
promotes unfair business practices

Under Art 109(1) CpA before initiating the
procedure designated public bodies,
regulatory authority or the specified
consumer associations as the plaintiff and
the defendant are entitled to initiate
mediation procedure at the Mediation
Centre

According to Art 116 (4) CpA a fine (money
penalty) will be paid to the state treasury
(the public purse)

According to Art 115 the court may order
the defendant to publish the decision at its
own expense

Only sanction in terms of a fine can be
requested for non- compliance with the
court decision under Art 116(2) CpA
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Can an action for damages to be paid to the
qualified entity or the public purse be
brought within the injunction procedure?

Can an action for damages or redress to be
paid to the consumers concerned be
brought within the injunction procedure?

Can individual consumers base their
individual claims for damages/remedies on
the injunctions order?

Can the qualified entity claim other
measures beyond the injunction, e.g.
evidence of compliance with the judgment?

Are the effects of individual injunctions
orders extended to the future infringements
and/or same or similar illegal practices(of
other traders)?

-No

- No

-Yes

-No

- No

According to Art 118 CpA consumers can
base their individual claims for damages on
the injunctions order

Under Art 117(1) CpA the effects of the
decision in which there is an individual
injunctions order is also extended to the
future infringements and/or same or similar
illegal practices of the trader against which
the procedure was initiated towards all
consumers

188



Study for the Fitness Check of EU consumer and marketing law

B. Data tables

Number of B2C disputes

Please indicate how many B2C disputes have been decided in your country on the
basis of consumer law directives covered by this study (UCPD, UCTD, PID) as a
proportion of the total number of B2C disputes decided on the basis of other national
consumer legislation (based on statistics, or based on estimates by enforcement
authorities and other stakeholders, where this is not the available).

Table 3: B2C disputes decided on the basis of consumer law directives
covered by this study in comparison with total B2C disputes decided on the
basis of other legislation (most recent year for which data is available)

Year | Type of Total Share of B2C dlsputes decided on basis of .. Comment
data number
of B2C UCPD | UCTD other EU national
disputes consumer consumer
(number protection legislation
of legislation not based
cases) (e.g. CRD, |onEU
SEIES directives
Directive,
sectoral
legislation)
Statistics
provided by
the Market
2014 Inspectorate 5 20% 20% 40% 20% 100
at the
Ministry of
Economy
Statistics
provided by
the (former)
State
2013 7 28.6% 14.9% 28.6% 28.6% 100
Inspectorate
/now
Market
Inspectorate
Statistics
provided by
the (former)
State
2012 12 8.3% 91.7% 100
Inspectorate
/now
Market
Inspectorate
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Costs of obtaining redress for a hypothetical case of invoking unfairness of a standard
contract term

e Please estimate the costs, including time, for consumers in obtaining redress when
invoking the unfairness, and thereby the non-binding character of standard contract
terms in a contract they concluded. Please provide the estimate for the hypothetical
example below, focusing on costs (and needed time) of a lower court procedure and
the use of ADR or other relevant procedure (if applicable).?!

21 For the hypothetical example it is assumed that both the provider and the consumer are located in your
country.
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Table 4: Estimate of costs for consumers in obtaining redress when invoking
the unfairness of standard contract terms in a contract they concluded (for
the hypothetical example provided in the box below)

Estimated
court fees

Redress
mechanism

(national
currency)

Lower court
procedure

For submitting a
claim: 500kn

[approx. EUR 67] +
1% for disputes
over 15 000 kn
[approx.

EUR 2000] = 750
kn [approx.

EUR 100]

For rendering of a

judgment: 750kn
[approx. EUR 100]

Estimated
lawyer’s fees
(national
currency)

1000kn [approx.

EUR 133] for
each procedural
action

Other
costs, if
any
(national
currency)

0

Estimated
time
involved for
consumer
(hours)

If the
proceedings are
initiated before
acourtin
Zagreb it should
take upto 6
months for a
first instance
court to deliver
a judgment:
6x30x24=

4 320 hours

(if the
proceedings are
initiated before
a smaller court
the duration
may increase)

However, hours
spent on filling
paperwork,
appearing at
court,
consulting a
lawyer cannot
be assesed due
to the different
level of
knowledge,
available funds

and preparation

of consumers
for conducting
the procedure
before court.

Comments

When
submitting a
claim the
plaintiff is only
requested to
pay for
submitting a
claim and only
upon delivering
of a judgment is
the plaintiff
requested to
pay for
rendering of a
judgment
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ADRor other It should take
relevant up to 90 days
procedure for the Court of
Costs of delivering Honour to
of a decision deliver a
/payment to the decision:
judge of 3x300x24=
first/second 2 160 hours

instance 100kn
[approx. EUR 13]
for conducting a

Only cost which
occurs for the
consumer is the

However, hours
spent on filling

This is estimate

procedure + 200kn  oq4 of attorney ;a)angvr\?zrk;t cost for ADR

[approx. EUR27]  opresentation szrt ol ; before the

iandeliveningia (if the consumer e Court of

decision has an attorney) consulti,ng a Honour of the
- lawyer cannot ~ Croatian

Cost of gathering 1000kn [approx. be assesed due  Chamber of

of documentation  EUR 133] for to the different  Economy

500kn [EUR 67]

Travel costs and
accommodation of
judge/s

funded from the

each procedural
action

level of
knowledge,
available funds
and preparation
of consumers
for conducting

the procedure
before the
Court of
Honour.

state budgets

Hypothetical example: Terms which inappropriately exclude/limit consumers' rights to
compensation

A consumer went on a package holiday with a friend to Kenya for which they paid € 2000 per person. The
holiday was a disaster. The flight was delayed by 12 hours. The air conditioning in the hotel was not
working at all. The safari trip took place but not in the park they had been promised; on top of that, they
were transported there by bus instead of by plane. They complained to the tour operator and asked for
compensation amounting to a total of €5,000 (€4,000 for the cost of the package and €1,000 for lost time
and enjoyment). The tour operator agreed to compensate them €1,000 only, pointing to a provision in the
contract limiting the organiser's liability to 25% of the total cost of the holiday. When the consumer asked,
her local consumer association told her that terms which inappropriately limit the trader’s liability in case
of inadequate contractual performance are most probably unfair. The consumer decided to take the tour
operator to court to enforce her rights.

[Example adapted from http://europa.eu/youreurope/citizens/consumers/unfair-treatment/unfair-
contract-terms/index_en.htm]

e Please estimate how often court and ADR procedures are used in your country for
invoking the unfairness, and thereby the non-binding character of standard contract
terms (i.e. the number of cases per year)?

In Croatia, due to the lack of the surveillance of the court and ADR procedures it is
very difficult to estimate how often court and ADR procedures are used for invoking
the unfairness, and thereby the non-binding character of standard contract terms.
However, it can be concluded that the procedures are not used often, perhaps couple
of time per year, and mainly as ADR procedures.
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C. Interviews conducted and literature reviewed

Table 5: Interviews conducted for this study

Hrvatska gospodarska komora
(HGK)/Croatian Chamber of Economy

Uprava za inspekcijske poslove u
gospodarstvu/Directorate for Economic
Inspection (Market Inspectorate)

Hrvatska regulatorna agencija za mrezne
djelatnosti (HAKOM)/Croatian Regulatory
Authority for Network Industries

(Telecommunications regulatory
authority)

Ministry of Economy

European Consumer Centre
ECC — Croatia

Drustvo za zaStitu potroSaca Hrvatske —
Potros$a¢/Croatian Union of Consumer
Protection Organisations

Hrvatska obrtni¢ kakomora
(HOK)/Croatian Chamber of Trade and
Crafts

Hrvatska energetska regulatorna agencija
(HERA)/Croatian Energy Regulatory
Agency

Ministry of Finance

Hrvatska udruga za zastitu
potrosaca/Croatian Association for
Consumer Protection

Ministry of Justice

Business association

National consumer
enforcement authority

National regulatory authority

Ministry

European Consumer Centre

Consumer organisation

Business association

National regulatory authority

Ministry

Consumer organisation

Ministry

13 July 2016

22 July 2016

8 July 2016

22 July 2016

30 June 2016

4 July 2016

18 July 2016

6 July 2016

Not available

19 July 2016

1 July 2016
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Table 6: Literature reviewed for country report

Author/Source

Miscéeni¢, Emilia

Miscenic, Emilia

Miscéeni¢, Emilia

Josipovi¢, Tatjana

Government of the
Republic of Croatia

Government of the
Republic of Croatia

Government of the
Republic of Croatia
Zlatovi¢, Dragan

Zlatovi¢, Dragan

Pavillon, C.M.D.S.

2013

2013

2014

2013

2013

2013

2013

2009

2014

2012

Title of publication

The Harmonization of Consumer Protection Law with European Law in
The Republic of Croatia

Uskladivanje prava zastite potrosaca u Republici Hrvatskoj
Consumer Protection Law
Enforcement Activity in Consumer Protection Regulation in Croatia

A Report on Application of a National Programme of Consumer
Protection in the Period 2009-2012

A guide for the National Programme of Consumer Protection in the
Period 2013-2016

The National Programme of Consumer Protection in the Period 2013-
2016

Grupna tuzba zbog nedopustenog oglasavanja kao modalitet

kolektivne zastite trgovaca

Nepostene poslovne prakse u hrvatskom, bosansko-hercegovackom i
slovenskom pravu

The interplay between the unfair commercial practices directive and
codes of conduct
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1. Study to support the Fitness Check of EU Consumer law -
Country report CYPRUS

1.1. Unfair commercial practices and marketing

1.1.1. Effectiveness of the UCPD in establishing a high level of consumer protection

What is the effectiveness of the UCPD (i.e. the national laws transposing it) in terms
of:

e The overall effectiveness of the principle-based approach under this Directive;

The Regulator of the Competition and Consumer Protection Service, the body
entrusted with monitoring compliance with and enforcing consumer protection
legislation in Cyprus (hereinafter called ‘the Regulator’) considers the UCPD to be the
most powerful legislation for the protection of the interests of the consumers. The
Regulator also considers the principle-based approach to be effective. The Regulator
issued a total of forty four (44) Decisions on the UCPD (or more accurately, the
Cypriot law transposing it, namely Law 103(I)/2007). Thirty-eight (38) of those
decisions involved an application of the principle-based approach of the Directive,
something that shows that the Regulator does not hesitate to reach a finding of an
unfair commercial practice, when the latter is not included in the black list. Six of
those decisions involved use of a paragraph of the black list in addition to an
application of the principle-based approach. Given that the total number of decisions
involving a use of the black list is eleven (11), it seems that the Regulator often
combines the black-list with the principle-based approach, thereby ensuring that even
if the relevance or applicability of the black-list in a given case is disputed, the practice
could still be justified as an unfair commercial practice. Moreover, there are cases in
which the Regulator found an unfair commercial practice under both the general
clause and the provisions dealing specifically with misleading actions and omissions
(eg. 2016/16(AM), 24/10/2016, Alpha Bank Ltd). During the interview, the Regulator
called for guidance on the application of the ‘professional diligence’ requirement in the
general clause, which the Regulator described as abstract and/or vague. None of the
forty one (41) Decisions of the Regulator involved a specific or detailed application of
this particular requirement. A self-regulatory body interviewed also raised an issue
with the ‘transactional decision’ requirement stating that it reduces the effectiveness
of the law. Of course, according to relevant European Commission guidance, the
concept of ‘transactional decision’ is quite broad and not limited to a purchase or
payment. So, the issue raised by the self-regulatory body may be taken as an
indication of the fact that the relevant concept is perceived to be much narrower than
it really is.

Case law on the UCPD in Cyprus is very limited. More specifically, there is:

e One decision in the context of an interlocutory application that led to the
issuance of a court order sought by a business against another which imported
products bearing its trademark without authorisation. Law 103(1)/2007 has just
been one of the laws comprising the legal basis of the application and is not in
any way discussed or analysed in the relevant decision (C. A. PAPAELLINAS CO
LTD v. YAKUMO ENTERPRISES LTD, Case no. 1962/2014);

e One very important decision by the Cyprus Supreme Court in the context of a
criminal appeal. That case discusses in depth the maximum harmonisation
nature of the UCPD and opines that a Cypriot law prohibiting sales and
discounts except from during certain specified periods of the year goes beyond
the UCPD and could not thus be applied against the defendants. The Supreme
Court thus quashed the criminal conviction of the defendants based on that law
and its ruling meant the liberalisation of sales in Cyprus (Ermes Department
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Stores Plc and others v. Attorney General of the Republic, (2012) 2 C.L.R.
655);

e Two decisions of the Cyprus Supreme Court involving judicial review
applications against the decisions of the Regulator. In the first, the Regulator
refused to examine a complaint against practices employed by non-profit
associations of doctors on the ground that such associations do not comprise
‘traders’. The Supreme Court approved the judicial review application and citing
CJEU case law (in particular, C-59/12), it opined that such associations do
comprise ‘traders’ and any commercial practices they employ should be
examined under the law transposing the UCPD (Akis Ioannou v. The Republic of
Cyprus, through the Ministry of Commerce, Industry and Tourism, Case No.
136/2011). The second concerned an application for a preliminary ruling to the
CJEU filed in the context of a judicial review against the decision of the
Regulator to fine a trader for operating a multi-level marketing sales system
contrary to point 14 of the black list. The decision relating to the judicial review
application has not yet been issued but the application for a preliminary ruling
has been rejected for reasons pertaining to the law governing such
applications. (AF MPOWER COMMUNICATIONS LTD and others v. the Republic
of Cyprus, through the Ministry of Commerce, Industry and Tourism,
Competition and Consumer Protection Service, Case no. 88/2011).

e The practical benefits for consumers of the black list of unfair commercial practices
annexed to this Directive, in particular its application in practical cases;

The black-list is considered a very useful tool of application of the law by the Regulator
but they think it should be reviewed or a mechanism of adding practices to the list
should be introduced. This is because the Regulator faced many cases that were not
falling within any of the paragraphs of the black list and the Regulator had to resort to
the principle-based approach. Indeed, out of the total of forty four (44) decisions of
the Regulator, only eleven (11) involved a use of the black list. Additionally, out of
those eleven (11) decisions, only five (5) decisions involved a finding of unfairness
solely on the basis of a paragraph of the black list. The view that there should be a
mechanism of adding practices to the list is shared by other stakeholders such as the
ECC and consumer protection associations. The latter as well as the Regulator pointed
out that most consumer complaints refer to a refusal by traders to repair or replace a
product in compliance with the two-year guarantee period of Directive 99/44/EC. It
should perhaps be examined whether a relevant commercial practice could be added
in the black list. A business association interviewed stated that it has been observed
that certain traders do not state the dual price of products (the initial price and the
discounted price) in sales periods. This is considered a common problem in Cyprus,
hence a different law prohibits the omission of the dual price. This could be another
practice that could be placed in the black list. As the black-list of the UCPD now stands
(which does not include the relevant practice) it creates issues with regards to the
compatibility of the Cypriot law which prohibits the omission of the dual price and thus
goes beyond the provisions of the UCPD, which does not black list the relevant
practice.

e The practical benefits for consumers arising from the Member States' use of the
minimum harmonisation clauses for financial services and immovable property;

There are no rules concerning immovable property that go beyond the UCPD in
Cyprus. As for financial services, some rules on advertising do exist in other statutes
but those are not extensive (for more details see below Section 1.1.4 in this report).
Some practical benefits however do arise particularly from the fact that those duties
are specific to financial services and address specific commercial practices that are
employed in the particular domain. Additionally, other supervisory authorities such as
the Central Bank of Cyprus and the Cyprus Securities and Exchange Commission are
entrusted with their application, something that may be translated into more effective
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and/or rigorous enforcement. The law transposing the UCPD in Cyprus does not
contain any additional rules for financial services or immovable property.

e The effectiveness and practical benefits for consumers of the application of
Directive's rules in tackling misleading environmental claims / in addressing
misleading practices in the energy market; [Key aspects to consider are: To what
extent has the UCPD been applied in the context of environmental claims/in the
energy market? How effective was it? What are the problems, if any?]

There has not been an application of the UCPD in relation to environmental claims in
Cyprus. There have been complaints however relating to advertised fuel-saving
properties of fuel. The advertising was not sufficiently disclosing the conditions to
which those fuel-saving properties were subject. The Regulator sent the fuel
companies warning letters and instructions as to how to adjust that advertising
derived from the UCPD. The fuel companies amended their advertising accordingly and
as a result, no case has officially been opened against them.

e The practical benefits for consumers of the "average consumer" as the reference
point for assessing whether a commercial practice is likely to materially distort
economic behaviour; [Key aspects to consider are: How does the concept of
"average consumer" work in practice? Is the concept applied in your country
rigidly?]

This is answered in section 1.4.4 of this report.

e The practical benefits for consumers of the specific protection of "vulnerable
consumers" introduced by the directive; [Key aspects to consider are: Have
enforcement authorities/courts in your country recognised new categories of
vulnerable consumers not listed in the UCPD (such as poor/indebted)?]

This is answered in section 1.4.4 of this report.

e How and which self-and co-regulation actions in EU countries or at EU level have
been effective in addressing unfair commercial practices. [Key aspects to consider
are: To what extent do self/co-regulation actions work in practice, are they useful
according to stakeholders?]

There is one active self-regulatory body, the Cyprus Advertising Regulation
Organisation but it works totally independently from the Regulator and there is very
little (non-institutionalised) co-operation between them. For more on this issue as well
as for specific proposals as to how such actions can be improved, see below Sections
1.1.3 and 1.4.1 of this report. There are no well-developed co-regulation actions. The
aforementioned self-regulatory body took an issue with the fact that Cyprus did not
transpose Article 10, UCPD into Cyprus law something that harms the development of
self-regulation and co-regulation in Cyprus. Indeed, in the relevant law, there is no
provision corresponding to Article 10 of the UCPD.

The Regulator does not consider this particular self-regulatory body to be powerful
enough because not all TV stations or other relevant advertising media are members
of that organisation. Furthermore, its decisions are not binding on the parties and it
cannot impose any penalties. The said body is not a qualified entity either so it cannot
seek injunctions. Still the Regulator said that it co-operates with the said body when
appropriate. On the other hand, the said self-regulatory body stated that businesses
that are not its members often co-operate with it and that it will explore whether it
can become a ‘qualified entity’ given that its decisions relating to advertising benefit
the collective interests of consumers. Moreover, it often opens cases against
businesses following complaints by consumers.
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e In a forward looking perspective: Is there a need to extend or modify the black list
of the UCPD? If so, please indicate the practice(s) to be added to the list. Should
there be a mechanism for subsequent inclusion of new practices into the UCPD
black list to respond to new developments?

Please refer to answer to second question of 1.1.1.

e Are there other measures that could improve the effectiveness of the UCPD in
establishing a high level of consumer protection in your country? Are there best
practices or lessons learnt in your country that could be relevant for other EU
countries?

No best practices or lessons from Cyprus; the application of the UCPD is not
particularly widespread, though the Regulator started increasingly to apply the
particular measure. However, there are issues relating to the practical effectiveness of
the law which mainly relate to the way it works in Cyprus rather than to the UCPD or
even the transposition law as such. More specifically, the Cyprus Advertising
Regulation Organisation referred to the Regulator’s Decision 55/2015 against Camelot
International Health Organisation (Cyprus) Ltd which led to an administrative fine
against that trader in 2015. It highlighted the fact that despite the fine, the trader
continued openly to employ the relevant commercial practice. It should be stated that
this has to do with the fact that the Regulator has never utilised the injunctions
procedure, which is discussed later in the report concerning the Injunctions Directive.
Another complaint by stakeholders, namely the Cyprus Advertising Regulation
Organisation and consumer protection associations, is that the administrative fines
imposed are later reduced by the Minister; however from the list of all Decisions of the
Regulator, only two are stated to have undergone a reduction of the initially-imposed
fine following resource by the trader to the Minister in accordance with Section 12 of
Law 103(1)/2007 which empowers the Minister to review the decision of the Regulator.
The relevant list of the Decisions can be found on the website of the Regulator.! There
is another Decision of the Regulator in which the initially imposed fine of EUR 200 000
was reduced to EUR 100 000 by the Minister. An application for judicial review of the
decision of the Minister is currently pending (WIN AE v. Service of Competition and
Consumer Protection and others, Case no.1827/2012, 26/3/2015).

It should also be stated that several of the imposed fines are not paid on time or there
is delay in their payment due to the fact that traders file judicial review applications
against the decision of the Regulator to the Cyprus Administrative Court in accordance
with Section 146 of the Cyprus Constitution. While these judicial review applications
are pending, the fine is often not paid by the trader, according to the Regulator. It
should be stated however that the Regulator is entitled to immediate payment of the
fine and could seek its recovery right away. Indeed, it is settled law in Cyprus that the
filing of a judicial review application does not automatically stay the enforcement of
the administrative decisions. Moreover, interim applications seeking a court order
putting enforcement of the administrative decision on hold, only succeed in very
special and rather rare circumstances as Cyprus case law (Praxoula Antoniadou
Kyriacou v. Cyprus Broadcasting Corporation through the Attorney General Case No.
128/2013) clearly indicates. The Regulator does not however take any measures for
the recovery of the unpaid fines if a judicial review application is pending.
Understandably, this situation limits the deterring properties of the administrative
sanctions and adversely affects the overall effectiveness of the law.

Finally, it should be added that in one very recent case, the Regulator has for the first
time issued an order for the cessation of the unfair commercial practices in addition to
the administrative fine it imposed (2016/16(AM), 24/10/2016, Alpha Bank Ltd).

! http://www.mcit.gov.cy/mcit/cyco/cyconsumer.nsf/page51 gr/page51 gr?opendocument?OpenDocument
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1.1.2. Effectiveness of the PID in establishing a high level of consumer protection

What is the effectiveness of the PID (i.e. the national laws transposing it) in terms of:

e Whether and to what extent consumers are effectively informed about the unit
selling price;

There is consensus amongst the stakeholders interviewed that consumers lack
sufficient understanding of the function of the unit price. The Regulator has pointed
out that various stakeholders have organised relevant seminars and information
campaigns, yet at least one business association has emphasised the need for more
effective consumer education on the meaning and function of the unit price. Consumer
associations state that a few traders totally omit the unit price and in quite a few other
cases, the unit price is stated but in very small print so that it can easily be missed.
They have also pointed to examples of a misleading use of the unit price and
specifically to the case where only the unit price (unaccompanied by the selling price)
is stated so that consumers perceive it to be the (total) selling price.

One business association has said that inspections concerning the sufficient indication
of prices by the Regulator have revealed certain issues, mainly with the obligation of a
dual display of prices when products are on sale, a requirement that does not arise
from PID but from a different Cypriot statute. According to the same business
association, businesses tend to comply with their obligation to state the unit price and
where omissions are observed, these are mostly accidental and are remedied in
response to relevant observations of the Regulator without further official action
against the trader being necessary. The Regulator stated that big businesses,
especially supermarkets tend to comply with their obligations under the PID or co-
operate towards compliance and indeed, neither a court decision (except one to a
relevant judicial review application) nor a decision by the Regulator exists on the PID.

e Where a recognised measurement unit for a product's performance exists and is
displayed to consumers (e.g. humber of washloads for detergents), should the "unit
price" for such product be indicated per such "performance" measurement units
rather than per 1 kg or 1 litre?

All stakeholders agree that the unit price should be indicated per such ‘performance’
measurement especially where the weight or volume of a product is not relevant to its
performance. This holds true for example in relation to detergents: concentrated
detergents are of much smaller volume than non-concentrated ones, yet they may
have the same or even higher performance in terms of number of washloads. The
Regulator believes that this approach is appropriate especially in the light of the fact
that consumers tend not to pay attention to the price per litre or understand the
function of traditional unit price (as mentioned above). The Regulator observes
however that if that approach is to be followed, it must be made a legal obligation so
that it is used by all relevant traders. In a different case, the comparison function of
such a unit price will significantly be weakened. Alternatively, both unit prices should
be stated (traditional and ‘performance’) as one consumer association has suggested.

e The effects of the regulatory choices/derogations allowed by the Directive and
applied by Member States. [Note: Key aspects to consider are: Is the derogation
relevant? Do companies make use of it? Are there consumer complaints because of
this? If so, approximately how many per year?]

Cyprus initially made use of this derogation but this has long ago been abolished,
specifically by Article 2 of Law 136(I)/2005 amending the PID transposition law. Yet,
the Regulator has disclosed that they are more lenient towards small businesses and
inspections are mostly conducted in large stores such as supermarkets. There have
been no consumer complaints. Yet, this could be expected given the existing
consensus that consumers in Cyprus tend not to fully understand and thus, use the
unit price.
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1.1.3. Effectiveness of the MCAD in providing protection for businesses

What is the effectiveness of the MCAD (i.e. the national laws transposing it) in terms
of:

e The scope of protection under the Directive, in particular whether the scope limited
to the notion of 'advertising' provides effective protection for businesses;

There is absolutely no case law on the particular measure in Cyprus and no decision
by the Regulator either. This is revealing of the limited role and thus effectiveness of
the said measure. The Regulator explicitly stated that they have never made use of
the particular measure and expressed the view that businesses are in much less need
for protection, all focus having to be on consumer protection, which needs to be
improved in Cyprus. They have received no relevant complaints either. This seems to
be consistent with what a business association has stated, namely that businesses
tend to settle any disputes between them (including disputes concerning comparative
advertising) out of court and through their lawyers.

e The overall effectiveness of the principle-based approach to misleading advertising
under this Directive;

Please refer to answer in the previous question.

e The effects of the minimum harmonisation provisions on misleading advertising;
[Key aspects to consider are: Which national rules that go beyond the MCDA, if
any, have been providing a higher level of protection? If so, how? Are there other
rules protecting B2B transactions applied by Member States (e.g. through
extending the UCPD)?]

Cyprus has not extended the UCPD to B2B transactions and the view of the Regulator
is that businesses do not require the same level of protection as consumers. As for
national rules going beyond the MCAD, the Trade Descriptions Law, Law 5/87 contains
provisions (specifically, Section 5(2) and (3)), comparable to the ones on misleading
omissions of the UCPD and to this extent, goes beyond the MCAD which does not
touch upon misleading omissions. It should be noted however that the applicability of
the Trade Descriptions Law, Law 5/87 to B2B relations is uncertain. On the one hand,
except those of its provisions that refer to misleading descriptions of the price (the
term ‘price’ being defined in Section 2(1) as the amount that has to be paid by the
consumer) the provisions of Law 5/87 do not seem expressly to be confined to B2C
transactions. In the literature however, the said law is said to have been enacted to
protect consumers.? Moreover, the limited case law existing on Law 5/87 consists of
applications for preliminary injunctions by a trader against another (HABANOS SA k.a.
v. Vahe Zadoian, action no.7685/06, 16.5.07) and criminal prosecutions concerning
trade descriptions used in the context of commerce (Stavros Mavrosavvas v. Cyprus
Popular Public Co Ltd k.a., Case no. 18567/12, 11/7/2014; Leontios Kostrikis v.
4MOTION AUTOMOTIVES LTD k.a., Case no. 226/2014, 10/7/2015) without a clear
distinction being drawn between B2C and B2B.

e The effects of the full harmonisation provisions on comparative advertising;

Given that Cyprus did not have in place any specific rules on comparative advertising
prior to the law transposing the MCAD, the relevant full harmonisation provisions have
only increased the level of consumer protection and have at least in theory provided
the Regulator with a tool specifically designed to examine the fairness of comparative
advertisements. Yet, it has not been used in practice as yet and the Regulator has
stated that in their opinion, comparative advertising can be examined under the UCPD
alone. However, the permissibility of comparative advertising is subject to Article 4 of

2 Glykis and Anastasiou, Torts, in Andreas Neocleous & Co LLC (ed.), Introduction to Cyprus Law, 2010,
pp.803-840 at p.833.

200



Study for the Fitness Check of EU consumer and marketing law

the MCAD, which lays down conditions of permissibility that are additional to the
fairness of the advertising under the UCPD. The Regulator suggested that the
comparative advertising rules of the MCAD should be brought within the UCPD so that
this fragmentation of the relevant law ceases to exist. It is true that such an approach
could significantly increase the effectiveness of the relevant provisions as by bringing
them within a legislative measure that is frequently applied by the Regulator, the
relevant move will render the said provisions more accessible to the enforcement
body.

e Whether the comparative advertising rules provide an effective legal framework for
modern types of marketing where a competitor or a product offered by a
competitor can be identified;

In theory, the relevant rules do provide a comprehensive and potentially effective
legal framework, yet in the absence of case law on the matter and given that the
relevant rules have not been applied by the Regulator either, their practical
effectiveness is difficult to assess or comment upon. Comparative advertising is not a
particularly widespread mode of advertising in Cyprus and this may be a reason
behind the limited use of the relevant rules. Another reason is that there is active self-
regulation in the domain of advertising which deals with several relevant disputes.
More specifically, the Cyprus Advertising Regulation Organisation examines disputes
with regards to advertising and has issued some decisions involving comparative
advertising. The relevant Organisation has provided six decisions that it has issued
referring to comparative advertising. Three of them involved an application of
Regulations 11 and 12 of the Cyprus Advertising Ethics Code and not the provisions of
the MCAD. Importantly however, those rules of the Code seem to adopt the provisions
of the MCAD verbatim. In two of these decisions, the Organisation found a violation of
Regulation 11(ii) which corresponds to Article 4(c), MCAD. In another case, a violation
has been found of Regulation 11 in general, yet a closer look at the decision reveals
that it was mainly Regulation 11(ii) that was considered to have been violated. The
Organisation has not raised any issues with regards to the effectiveness of the legal
framework governing comparative advertising.

e Whether the current rules on enforcement set in the MCAD provide an effective
enforcement framework, especially in the context of cross-border transactions.

As already stated, the MCAD has not been utilised by the courts or enforcement
authorities in Cyprus.

e Are there measures that could improve the effectiveness of the MCAD in providing
protection for businesses (see also 1.1.6 below)? Are there best practices or lessons
learnt in your country that could be relevant for other EU countries?

A good practice that is followed by the Cyprus Advertising Regulation Organisation in
the context of self-regulation involves the use of so-called ‘helpnotes’ issued by the
Organisation and distributed to all of its members. These are in the form of short
notes that simplify the rules of the Ethics Code and aim at assisting their members in
understanding and thus complying with the rules. One such *helpnote’ has been issued
also for the Code rules on comparative advertising. Another good practice employed
by the same Organisation is the offer of free ‘copy advice’, that is, a prior assessment
of advertising material and the provision of an opinion as to what changes, if any,
should be made to ensure compliance with the Code. Similar practices could be
adopted by public authorities in relation to the MCAD (and also the UCPD).
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1.1.4. Effectiveness of current rules in eliminating obstacles to the Internal Market

What is the effectiveness of the UCPD (i.e. the national laws transposing it) in
eliminating obstacles to the Internal Market in terms of:

e Whether the application of the principle-based approach under this Directive in
different Member States shows disparities in the understanding of its principles and,
if so, whether these disparities have an impact on cross-border trade;

Business associations appeared to not have specific or detailed knowledge on the
provisions of the UCPD and none raised any issues with cross-border trade. At a
theoretical level, it appears natural that any disparities in the application of the
principle-based approach will tend to have an adverse impact on cross-border trade.

e The effects of the uniform black list of unfair commercial practices annexed to this
directive on the free movement of goods and services;

Please see answer to previous question. This list, however, to the extent that it leaves
too little to interpretation, is less likely to have an adverse impact on free movement.
As it is amenable to a truly uniform application, it is more likely to facilitate free
movement of goods and services.

e Whether the minimum harmonisation derogation under this directive allowing
national rules on financial services and immovable property represents a barrier to
cross-border trade. [Do the national differences play a role in a business
perspective? Have they caused problems?]

Cyprus law does not impose requirements with specific regard to the promotion and/or
advertising of immovable property and therefore, the relevant minimum
harmonisation derogation under the UCPD has no practical effect in Cyprus law. In
relation to financial services, other laws specific to financial products do impose certain
requirements relating to advertising but do not appear to be so extensive as to be able
to have any (substantial) effect on cross-border trade. More specifically, Section 44 of
Law on Consumer Credit (Housing loan agreements and Hire-purchase agreements),
Law 39(I)/2001 requires that advertisements contain information on the APR and on
any restriction to the availability of the credit facility. Section 40, Law 39(I)/2001
requires that certain basic information regarding the credit agreement are
communicated on the first page of a credit agreement and Section 39, Law 39(1)/2001
requires that any document informing about or approving a housing loan application
contain certain warnings such as that of the possible loss of mortgaged immovable
property in case the loan installments are not paid in accordance with the agreement.
Furthermore, Section 6(1) of the Business of Credit Institutions, Law 66(1)/1997
prohibits any advertising or promotion aiming at convincing people to make deposits
in institutions that are n